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WORKERS COMPENSATION COMMISSION 
 

ORDER FOR AN INTERIM PAYMENT DIRECTION 
 

This direction is issued pursuant to the Workplace Injury Management and Workers Compensation Act 

1998 

 

MATTER NUMBER:  12342/12  
APPLICANT:            MARINKO GULIC 

RESPONDENT:            GMG TRANSPORT 

INSURER:  QBE INSURANCE (AUSTRALIA) LIMITED 

CLAIM NUMBER:  SF1125823154   

DATE OF ORDER:              19 FEBRUARY 2013 

 

The Registrar directs: 

 

1. That the respondent pay the applicant‟s section 60 expense in the sum of $1291.84 in respect 

of a permanent impairment medical certificate and examination; such sum payable in 

accordance with section 73 of the Workers Compensation Act 1987 and the Workplace Injury 

Management and Workers Compensation (Medical Examinations and Reports) Order 2012 

payment code IMS005.  

 

2. That the respondent pays the applicant‟s costs as agreed or assessed. 

 

A statement is attached to this Interim Payment Direction setting out the reasons for the direction. 

 

I CERTIFY THAT THIS IS A TRUE AND ACCURATE RECORD OF THE INTERIM 

PAYMENT DIRECTION OF STEPHEN PATERSON, DELEGATE OF THE REGISTRAR, 

WORKERS COMPENSATION COMMISSION. 

 

 
 
 

FOR REGISTRAR 
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The Dispute 

 

1. The dispute concerns the interpretation of section 73 of the Workers Compensation Act 1987 

(the 1987 Act). Specifically, it is asserted by the applicant that even though a permanent 

impairment claim was not pursued due to the applicant‟s permanent impairment assessment 

being below the threshold for such benefits in the legislation, the cost of the permanent 

impairment medical certificate obtained by the applicant can still be recovered pursuant to 

section 73(1) and (2) of the 1987 Act. 

 

2. The applicant‟s legal representative has lodged multiple applications with the Commission 

claiming compensation for permanent impairment medical certificates where the assessment 

is below the threshold and a permanent impairment claim cannot be made. 

 

3. All workers were assessed by a WorkCover trained Ear, Nose, and Throat Specialist- either 

Professor Paul Fagan or Dr Gil Kleiner. 

 

4. The respondent argues that it is necessary to have made a claim for lump sum benefits 

compensation under the legislation and to have had the lump sum compensation claim 

determined before any entitlement to recover the cost of the reports. As no claim for 

permanent impairment compensation is possible due to the assessment being below the 

threshold for compensation benefits, or nil per cent, the cost of the permanent impairment 

medical certificate cannot be claimed. 

 

5. It is a matter of the interpretation of section 73 which is at the core of the dispute.  
 

The Applicants’ Submissions 

 

6. The applicant‟s submissions, in the various applications lodged, may be summarised as 

follows. 

 

7. In this matter the qualified doctor provided a permanent impairment report in each case, 

which noted the applicant had suffered a work injury resulting in permanent impairment. 

 

8. A letter of claim was sent to the insurer seeking payment for the cost of the medical report 

pursuant to section 73 of the 1987 Act. A copy of the permanent impairment medical 

certificate was attached. As the level of assessment was below 10 per cent whole person 

impairment, the applicant was not entitled to compensation pursuant to section 66 of the 1987 

Act. A claim was made for reimbursement of the cost of the permanent impairment medical 

certificate, and was sought pursuant to section 73(1) and (2) of the 1987 Act. 

 

9. The respondent insurer denied payment for the report cost, relying on section 73(3) of the 

1987 Act. The approved doctors‟ reports satisfy the definition of a permanent impairment 

medical certificate. 
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10. Section 73(1) deems the cost of a “permanent impairment medical certificate” as defined 

under section 73(2) to be a “medical or related treatment” expense if the conditions under 

section 73(1) and (2) are satisfied. 

 

11. The qualified doctors are WorkCover approved and listed on the WorkCover website. A copy 

of the report in each case was served on the relevant employer and insurer. Section 73(1) and 

(2) are satisfied and the report fee is deemed to be a medical or related treatment. The claim 

that is being made on the insurer is for a deemed section 60 expense, not a permanent 

impairment claim. 

 

12. The respondents rely on section 73(3) of the 1987 Act to deny liability. This provision does 

not provide a defence to a claim, and is not determinative of liability. It is only relevant as to 

when such a claim must be determined. 

 

13. The Second Reading Speech for the Workers Compensation Legislation Amendment Bill 

2010 at page 4 confirms the intention of Parliament is to provide time for an insurer to 

determine this particular class of medical expense to coincide with the time permitted to 

determine the relevant lump sum claim pursuant to section 281 of the Workplace Injury 

Management and Workers Compensation Act 1998 (the 1998 Act), rather than the shorter 

time limits imposed by section 279.  

 

14. The Second Reading Speech makes it clear that the amendment was inserted to provide more 

time for insurers to determine the claim and pay for the permanent impairment medical 

certificate. It is a timing provision. The speech also notes that the amendment was made to 

reimburse the cost of medical reports. There is no reference in the speech to the worker being 

“successful” in the permanent impairment claim. 

 

15. The claims have been “determined”. The Macquarie Dictionary defines determined as 

“decided, settled, resolved”. “Determined” is defined as “to settle or decide, to conclude, to 

decide upon, to come to a decision or resolution, to decide”. It is submitted that “determined” 

would also extend to “assessed”. 

 

16. The decision of Arbitrator Snell in Yang v Idameneo (No. 123) Pty Ltd t/as Leichhardt 

Medical Centre [2011] NSWWCC 379 (Yang) gives a broader interpretation of the word 

“determined” than that suggested by the respondents. At [42] she states: “„Determination‟ 

does not have to be by the Commission, it can occur by agreement between the parties”.  

 

17. In matters where the worker is assessed as being below the threshold for making a permanent 

impairment claim, then the claim has been determined, it cannot proceed. Arbitrator Snell (at 

[41] and [42]) refers to the Second Reading Speech, which states at page 4:  

 

“Finally I note that the bill also includes miscellaneous amendments. The first of these 

amendments provides for a worker‟s entitlement to reimbursement for the cost of 

obtaining a permanent impairment medical certificate to be part of the claim for 

permanent impairment. The workers compensation legislation provides for insurers to 

meet the costs of permanent impairment medical certificates within 21 days of 

notification of the costs of the certificate. A minority of permanent impairment 



 

 

4 

 

certificates do not meet the criteria set by WorkCover guidelines for determining 

permanent impairment, making it difficult for scheme agents and insurers to make 

decisions about applications for lump sum permanent impairment compensation. The 

bill provides for the costs of permanent impairment medical certificates to be met by 

insurers as part of the final resolution of the claim for lump sum permanent impairment. 

The amendment will ensure that scheme agents and insurers meet the cost of those 

reports that form the basis of a determination for lump sum permanent impairment.” 

 

18. Section 73(3)(a) states that the compensation is not payable “until” the claim for permanent 

impairment is determined. This presumes that the claim for payment of the report will always 

be made. If the intention was to preclude payment conditional on a payment for permanent 

impairment being made the subsection would have said “unless”. It is regulating timing. 

 

19. Without the medico-legal report it would be impossible to determine the worker‟s section 66 

entitlements. The 1987 Act requires that the worker obtains an expensive report by a suitably 

qualified specialist thus incurring significant cost. 

 

20. A claim for medical expenses is not dependent upon a successful lump sum claim pursuant to 

section 66. Medical expenses claims are a distinct and separate entitlement to the worker‟s 

lump sum entitlement.  

 

21. Alternately, section 73(3) has been rendered obsolete in matters where the claimed report fee 

is in respect of a report indicating a whole person impairment of 10 per cent or less. Further, 

that section 73 does not actually require that a lump sum claim be made for liability to be 

“triggered”. 

 

22. It was not the intention of the legislature when section 73(3) was introduced to require an 

applicant to be successful in his or her lump sum claim, only to give more time for the insurer 

to meet its obligations under the 1987 Act. 

 

23. Section 73(3) not only applies to deafness claims but to all injuries. The former section 69B 

was about any type of hearing test such as an audiogram. It covered ongoing hearing tests and 

did not require a permanent impairment claim to have been made. 

 

24. If the legislature had intended to narrow the operation of section 73 following the introduction 

of section 66 (1) they would have amended section 73 to give the meaning and force 

propagated by the insurer. Section 73(1) and (2) were not amended, the intention being to 

leave the entitlement to be compensated for the medical report as it was. 

 

25. The legislation is beneficial legislation. Section 73(3) refers to the worker being entitled to 

compensation. It was never intended that section 73(3) be used to provide a defence. 

 

26. Subsections (1) and (2) of section 73 “trigger” the entitlement to compensation. The provision 

was made a year before the amendment to thresholds for permanent impairment. The issue of 

thresholds was not in the mind of the legislature when this amendment was introduced. 

Section 73 is about the act of “obtaining” the medical certificate. Section 73(3) only modifies 

the timing for payment of the certificate. 
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27. The respondent is confusing an entitlement to a lump sum payment with a section 60 claim. 

 

28. The reference to “claim” at section 73(3)(b) is a reference to a claim for the deemed medical 

expenses. A claim for permanent impairment has either been made and determined by virtue 

of section 66(1) or the insurer‟s decision not to pay lump sum compensation. Alternatively, 

section 73(3) has been rendered obsolete in matters involving impairments of 10 per cent or 

less. 

 

29. If the legislature had intended to narrow the operation of section 73 following the introduction 

of the amendment to section 66(1) it would have also amended section 73 to give the meaning 

and force propagated by the respondents.  

 

30. When section 69B was repealed the legislature could have amended section 73 but did not. It 

is submitted that it was intended that workers be still able to obtain permanent impairment 

reports to see if they are able to make a lump sum claim, without personally incurring the 

expense. 

 

31. The recent legislative amendments cannot be used to interpret section 73(3) as it became 

effective two years ago. Zero per cent whole person impairment does not mean there is no 

injury. Zero per cent is a rating. 

 

32. Subsection (3) of section 73 only applies where there is going to be a claim for lump sum 

compensation. Where there is no permanent impairment claim it does not apply. Section 73(3) 

refers to compensation to which a worker is “entitled”. The Second Reading Speech does not 

refer to situations where the worker is “disentitled”. Section 73(1) and (2) creates the 

entitlement. 

 

The Respondent’s Submissions 

 

33. The respondent‟s submissions, in reply to the various applications lodged, may be 

summarised as follows. 

 

34. There has not been a claim made for lump sum payments. The applicants‟ impairment does 

not reach the threshold. Section 73(3) is not a timing issue; it is about whether the worker has 

an entitlement.  Section 73(3) requires a claim to have been made. It requires the permanent 

impairment claim to be determined. If no claim has been made then section 73(3) does not 

allow for the payment of the report. 

 

35. If there is no claim or entitlement to compensation then it is not possible to claim the cost of 

the report. 
 

36. In Yang Arbitrator Snell determined that the intention was that only reports that form the basis 

of a lump sum claim be paid. In reference to the Second Reading Speech she stated at [42]: 
 

“This Speech makes it clear to me that Parliament intends that only those reports that 

form the basis of a determination for lump sum impairment are paid”. 
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37. The cost of the medical report only becomes compensation that is payable once the conditions 

in section 73(3) are satisfied.  
 

38. Section 73(3)(a) requires that there is a claim for lump sum compensation which is capable of 

being determined. In the present matter, where there is an absence of a claim for lump sum 

compensation that is capable of being determined, then the condition for payment is not 

satisfied. There is a linking of an entitlement for payment of the deemed medical expense to a 

claim for compensation by section 73(3)(b). In the absence of a claim for permanent 

impairment compensation there can be no independent claim for the deemed medical expense.  

 

39. Further support is found in the decision of the Registrar‟s Delegate, John Cahill in Tracey 

Mitchell v Albury City Council (Matter No. 8052/11, unreported, 20 October 2011), in which 

the Delegate concluded at paragraph 19 that section 73(3) means: 

 

“the compensation is not payable to the worker until there is a claim for permanent 

impairment compensation to which the certificate or examination relates and the claim 

is determined. In the present case there has been neither a claim nor a determination”. 
 

40. For beneficial legislation to be triggered there has to be an “arguable entitlement”.The main 

word in section 73(3) is the word “claim”. If there is no claim there is no entitlement to 

compensation. If there is no claim it cannot be determined, and the liability to pay for the 

report cannot arise. 

 

41. It cannot be the position of the legislature that the insurer is liable for assessments of zero per 

cent whole person impairment. The worker and the worker‟s solicitor assume the risk of there 

being a zero per cent assessment.  
 

42. Section 69B of the 1987 Act (repealed by the 2012 amendments) would have resolved the 

problem that the applicant faces and it is submitted that the repeal of that provision must be 

taken as evincing a deliberate intention by Parliament to take away the right to receive 

compensation in circumstances where there is not and cannot be a claim for permanent 

impairment compensation (in hearing loss cases). 

 

Statement of Reasons 

 

43. The claims before me are for compensation for a permanent impairment medical certificate 

where each assessment is below the threshold and permanent impairment compensation is not 

payable. 

 

44. The compensation referred to in section 73(3) is for the “permanent impairment medical 

certificate” and any examination required for the certificate, where a permanent impairment 

claim can be made. 

 

45. Section 73(1) and (2) does not require that a claim be made for permanent impairment 

compensation or that there must be a successful claim for permanent impairment 

compensation paid. Liability to pay for the medical report as a deemed medical expense is 
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incurred when section 73(1) and (2) are satisfied, and allows for a claim for payment of the 

report where the claimant is otherwise not entitled to pursue payment by virtue of the 

assessment being below the threshold. 

 

46. Section 73(3) has the effect of allowing an insurer to delay payment for the medical report in 

the situation where the worker makes a claim for permanent impairment compensation until 

the permanent impairment claim is finalised. It clarifies the time frame in which the report is 

to be paid in those circumstances. It does not exclude a worker whose permanent impairment 

assessment is under the threshold from recovering the cost of the report. There is no 

restriction contained in section 73(3) for payment of the permanent impairment medical report 

where there is no lump sum claim due to the assessment being below the threshold. 

 

47. Prior to the insertion of section 73(3) it was common practice for the claim for the section 73 

medical report to be claimed as a deemed section 60 expense at the same time as the 

permanent impairment claim was made or even before the permanent impairment claim. 

When the report was not been paid within 21 days, an application was made to the Workers 

Compensation Commission for an Interim Payment Direction, which also resulted in costs 

being awarded to a successful applicant. The amendment remedied this situation by clarifying 

when the report was to be paid.  

 

48. The common characteristic of submissions by the parties in the current matters is a belief that 

the meaning of section 73 of the 1987 Act is self-evident, though the applicant and respondent 

take completely opposing views of what that is, and is reflected in a close analysis by both 

sides for a meaning to be found in extrinsic material, particularly the Second Reading Speech. 

 

49. The submissions of the parties do not in terms state, nor for that matter convey, that the 

meaning of section 73 of the 1987 Act is to be addressed by accepted statutory interpretation 

principles. Consistently, none of the decisions referred to below have been cited in any 

submission, nor were the principles in any of these decisions invoked in a discussion of 

section 73 of the 1987 Act, given the facts of any particular case.  

 

50. The leading authority on modern statutory interpretation principles is Project Blue Sky Inc 

and Others v ABA [1998] HCA 28; 194 CLR 355 (Project Blue Sky), especially at [69]-[71] 

and [78], together with CIC Insurance Ltd v Bankstown Football Club Ltd [1997] HCA 2; 187 

CLR 384 (CIC Insurance). CIC Insurance at [408] confirmed that “context” is used in its 

widest sense, and that “context” is considered in the first instance, not merely at some later 

stage when ambiguity might be thought to arise (see also AB v Western Australia [2011] HCA 

42 at [10]).  

 

51. A description of the modern approach to statutory interpretation was endorsed by Spigelman 

CJ in R v Young [1999] NSWCCA 166 at [13], citing Project Blue Sky and CIC Insurance, as 

“literal in total context”, and that courts no longer “make a fortress out of the dictionary” 

(citing Cabell v Markham (1945) 148 F2d 737  at 739 per Hand J). 

 

52. When it is said in statutory interpretation that the legislature‟s intention is to be ascertained, it 

is the intention manifested by the legislation. This had been restated in Saeed v Minister for 

Immigration and Citizenship [2010] HCA 23 (Saeed) at [31], and has been followed in 

Haureliuk v Furler [2012] ACTCA 11 (Haureliuk) at [23] and Australian Building and 
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Construction Commissioner v McConnell Dowell Constructors (Aust) Pty Ltd [2012] FCAFC 

93 (McConnell Dowell Constructors) at [69], amongst others. 

 

53. Primarily and ordinarily, the grammatical meaning of the provision will correspond with the 

legislative intention, see for instance, L & B Linings Pty Ltd v WorkCover Authority of New 

South Wales [2011] NSWSC 474 at [69] & [70] citing Project Blue Sky at [78]; and 

McConnell Dowell Constructors at [69] citing Cooper Brookes (Wollongong) Proprietary 

Limited v Commissioner of Taxation [1981] HCA 26; 147 CLR 297 at 304, where Gibbs CJ 

went on to say at [6] “... it is not unduly pedantic to begin with the assumption that the words 

mean what they say ...”.  

 

54. This is in keeping with the emphasis given recently to the proposition that a consideration of 

any word or any phrase must start with the text of the statute, and the proper as well as 

convenient starting place is the word or phrase itself.  

 

55. When it comes to the text, a phrase (and less so a word) cannot be read in isolation. It is the 

sentence and the provision that is the key to the text, to which “context‟ is applied (see OV & 

OW v Members of the Board of the Wesley Mission Council [2010] NSWCA 155 at [28]-[33], 

and Spencer v Commonwealth of Australia [2010] HCA 28 at [59] and [60]: “full weight must 

be given to the expression as a whole”). 

 

56. This was recently considered in the High Court by French CJ and Hayne J in Certain Lloyd’s 

Underwriters Subscribing to Contact No IH00AAQS v Cross [2012] HCA 56 (Lloyd’s 

Underwriters) at [23], citing Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revue 

[2009] HCA 41 at [47]: 

 

“This Court has stated on many occasions that the task of statutory construction must 

begin with a consideration of the text itself. Historical considerations and extrinsic 

materials cannot be relied on to displace the clear meaning of the text. The language 

which has actually been employed in the text of legislation is the surest guide to 

legislative intention. The meaning of the text may require consideration of the context, 

which includes the general purpose and policy of a provision, in particular the mischief 

it is seeking to remedy.” (citations omitted). 

 

57. Notwithstanding the importance of the text of any provision, it is critical not to lose sight of 

the continuing importance of its context.  This was also considered in Lloyd’s Underwriters at 

[24]: 

 

“The context and purpose of a provision are important to its proper construction 

because, as the plurality said in Project Blue Sky Inc v Australian Broadcasting 

Authority, "[t]he primary object of statutory construction is to construe the relevant 

provision so that it is consistent with the language and purpose of all the provisions of 

the statute " (emphasis added). That is, statutory construction requires deciding what is 

the legal meaning of the relevant provision "by reference to the language of the 

instrument viewed as a whole", and "the context, the general purpose and policy of a 

provision and its consistency and fairness are surer guides to its meaning than the logic 

with which it is constructed". (citations omitted)  

 

http://www.austlii.edu.au/au/cases/cth/HCA/1981/26.html
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58. Particularly important is the immediate context of the other provisions with which the subject 

provision interacts. The latter point is illustrated in Saeed at [34] and thereafter, in dealing 

with a notice of contention.  

 

59. It is erroneous to look at extrinsic material before exhausting the application of the ordinary 

rules of statutory construction. Although “context”, in its broad sense, includes the existing 

state of the law and the mischief to which the legislation is addressed (see, for instance, Saeed 

at [33]). Extrinsic material can be consulted as part of the context for the mischief to be 

addressed; CIC Insurance at 408:   
 

“It is well settled that at common law, apart from any reliance upon s 15AB of the Acts 

Interpretation Act 1901 (Cth), the court may have regard to reports of law reform bodies 

to ascertain the mischief which a statute is intended to cure. Moreover, the modern 

approach to statutory interpretation (a) insists that the context be considered in the first 

instance, not merely at some later stage when ambiguity might be thought to arise, and 

(b) uses „context‟ in its widest sense to include such things as the existing state of the 

law and the mischief which, by legitimate means such as those just mentioned, one may 

discern the statute was intended to remedy”.  

 

60. Accordingly as illustrated by the above decisions, extrinsic material cannot be availed of to 

provide the statement of intention, or what the legislation means or how it operates, unless 

that cannot be found by normal statutory interpretation principles. 

 

61. The purpose of a statute or provision resides in its text and structure, and the determination of 

its statutory purpose “neither permits nor requires some search for what those who promoted 

or passed the legislation may have had in mind when it was enacted” (Lloyd’s at [25]). 

 

62. A valuable overview of modern statutory interpretation principles can be found in the decision 

of Allsop P (Giles and Hodgson JJA agreeing) in Wilson v State Rail Authority of New South 

Wales [2010] NSWCA 198 (Wilson) at [12]-[14]. This has been adopted in the Workers 

Compensation Commission in a summary in Hesami v Hong Australia Corporation Pty Ltd 

[2011] NSWWCCPD 14 at [43] by Deputy President Roche:  

 

“It is convenient to set out his Honour‟s statement in point form (excluding citations):  

(a) „[i]t is the language of Parliament that must be interpreted and construed‟;  

(b) „in construing an Act, a court is permitted to have regard to the words used by 

Parliament in their legal and historical context‟;  

(c) „[c]ontext is to be considered in the first instance, not merely when some ambiguity 

is discerned‟;  

(d) „[c]ontext is to be understood in its widest sense to include such things as the 

existing state of the law and the mischief or object to which the statute was directed‟;  

(e) „[f]undamental to the task, of course, is the giving of close attention to the text and 

structure of the Act, as the words used by Parliament to effect its legislative purpose‟, 

and  

(f) „general words, informed by an understanding of the context, and of the mischief to 

which the Act is directed, may be constrained in their effect”. 
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63. Deputy President Roche also refers to the context of beneficial legislation noted at [44], and 

applied by President Keating in Fleming v New South Wales Police Force [2011] 

NSWWCCPD 33 at [85]. The decision will return to the particular context of beneficial 

legislation in due course. 

 

64. The recent case of Axiak v Ingram [2012] NSWCA 311 (Axiak), although concerning 

different legislation, has an interesting fundamental similarity in that decision to the task 

involved in giving meaning to section 73 of the 1987 Act. That is, because the enactment 

history is so important to section 73 of the 1987 Act, it is appropriate to initially engage with 

that aspect of broad context; and as Axiak points out in its citation at [57] of Wilson, this can 

be appropriate so long as it is not, and the parties do not misunderstand it to be, “part of any 

enquiry as to the subjective intent of legislators or policy advisers so that such divined intent 

can be transferred to the words used by Parliament. Such an enquiry would be misdirected.” 

 

65. It is now appropriate to consider the requirement of the WorkCover Guidelines that the 

worker obtain a report from a WorkCover trained specialist. This involves incurring 

significantly more cost in order to make a claim, than if a report was able to be obtained, for 

example  from a treating general practitioner. It is appropriate to consider the background to 

this requirement. 

 

66. The amendments made to the workers compensation legislation for lump sum benefits 

compensation for injuries received on or after 1 January 2002 introduced a different 

assessment method to the Table of Disabilities. An assessment is made on the basis of a 

degree of permanent impairment by reference to criteria set out in the American Medical 

Association Guides to the Evaluation of Permanent Impairment 5
th

 Edition  (AMA5), 

developed by doctors for doctors, and modified by delegated legislation (WorkCover 

Guidelines) made pursuant to section 376 of the 1998 Act.  

 

67. In H J Heinz Company Australia Ltd & Anor v Kotzman & Ors [2009] VSC 311 at [27], 

within paragraphs [24] to [28] which are frequently cited and followed in that jurisdiction, it 

was identified that the  “Guides” assessment method by medical experts is “designed to 

promote precision, certainty and consistency” and to make the process as objective as 

possible. 

 

68. The Second Reading Speech for the Workers Compensation Legislation Further Amendment 

Bill in the NSW Legislative Assembly on 27 November 2011 states: 

 

“The level of impairment will be determined by medical practitioners apportioning a 

percentage „whole person impairment‟ rating under the WorkCover impairment 

guidelines. These guidelines have been developed by working parties comprising 

appropriate medical specialists identified by WorkCover and the Labour Council of 

New South Wales.”  

 

69. Section 322(1) of the 1998 Act states: 

 

 “The assessment of the degree of permanent impairment of an injured worker for the 

purposes of the Workers Compensation Acts is to be made in accordance with 
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Workcover Guidelines (as in force at the time of the assessment is made) issued for that 

purpose”. 

 

70. The WorkCover Guides for the Evaluation of Permanent Impairment (the WorkCover 

Guides), consistently over its editions, has specified which medical experts can conduct an 

assessment. Paragraph [1.27] of the third edition states: 

 

“An assessor will be a medical specialist with qualifications, training and experience in 

a medical specialty relevant to the body system being assessed who has undertaken the 

requisite training in use of the WorkCover Guides and who is listed as a trained assessor 

of permanent impairment on the WorkCover website”. 

 

71. Section 260(1) of the 1998 Act states: 

 

“A claim must be made in accordance with the applicable requirements of the 

WorkCover Guidelines”. 

 

72. The various editions of the WorkCover Guidelines for Claiming Compensation Benefits, 

(“guidelines” in the sense of only for guidance and not “rules”), require a medical report to be  

completed in accordance with the WorkCover Guides. 

 

73. In short, in order to make a claim for lump sum compensation for an injury received on or 

after 1 January 2002, an injured worker must obtain a report from a particular specialist. Only 

particular doctors whose expertise, not only with medical science but whole person 

impairment assessments, can provide such assessments, and are correspondingly remunerated 

by fees set out in an Order published from time to time in the gazette. This is readily 

identifiable as an increased cost for the perceived benefits of the replacement of the 

assessment of loss under the Table of Disabilities. 

 

74. Some other aspects of broad context should also be noted at the outset. Even if by 

amendment, beneficial legislation becomes less beneficial over time, it remains beneficial 

legislation. This is not to disregard other aspects of broad context for a particular provision 

that has been inserted at a point of time (such as the mischief being addressed by section 73 of 

the 1987 Act). As an aspect of its context, it is part of beneficial legislation.  

 

75. That beneficial (or remedial) legislation should be given a “fair, large and liberal 

interpretation” has recently been confirmed by the High Court in AB v Western Australia 

[2011] HCA 42 at [5], [20], [24] & [38], which was cited in OneSteel Ltd v Devine [2012] 

NSWWCCPD 52 at [103]. Earlier authorities establish that in beneficial legislation one 

should avoid drawing distinctions that are too fine (see, Jackson v Cement Australia (Kandos) 

Ltd [2012] NSWWCCPD 67 at [82]). 

   

76. Of course, the tenets of beneficial legislation refer only to the interpretation of the legislation, 

and do not affect evaluation of evidence going to applicability of that interpreted legislation. 

A broad brush way of saying beneficial legislation must be given a wide meaning, and that if 

it accords with one meaning in everyday speech, it is not appropriate to replace the task of 

interpreting the relevant legislation. Liberality in interpretation does not necessarily mean an 
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unbounded liberality: it cannot alone justify a construction that is unnatural or unreasonable 

(see Hesami at [44]). 

 

77. Further, a worker is entitled to obtain the cost of a medical expert report completed in 

accordance with the relevant guidelines, to an amount specified in the gazetted Order, as a 

disbursement if he or she recovers lump sum compensation. The entitlement to the cost of a 

medical expert‟s report under the workers compensation legislation as a disbursement is 

separate from, and pre-dates, section 73 of the 1987 Act. 

 

78. After setting out these particular aspects of broad context, it is appropriate now to set out the 

text of section 73 of the 1987 Act. Section 73 provides: 

 

“Reimbursement for costs of medical certificate and examination 

(1) The obtaining of a permanent impairment medical certificate and any examination 

required for the certificate are taken to be a medical or related treatment for the 

purposes of Division 3 if:  

 

(a) the medical practitioner has completed such training as the Authority may 

require in respect of the assessment of the degree of permanent impairment 

as provided by this Act, and 

(b) the worker has given the employer a copy of the certificate. 

 

(2) In this section:  

permanent impairment medical certificate means a report or certificate of a medical 

practitioner that certifies:  

(a) that a worker has received an injury resulting in permanent impairment, and 

(b) the degree of permanent impairment (assessed as provided by this Act) 

resulting from the injury. 

 

(3) The following provisions apply to compensation to which a worker is entitled in 

respect of the obtaining of a permanent impairment medical certificate and any 

examination required for the certificate:  

 

(a) the compensation is not payable until the claim for the permanent 

impairment compensation to which the certificate or examination relates is 

determined, 

(b) a claim for the compensation is to be treated as part of the claim for the 

permanent impairment compensation to which the certificate or examination 

relates (and so is subject to the requirements of section 281 of the 1998 Act 

as to when the claim must be determined), 

(c) section 279 (Liability to be accepted within 21 days) of the 1998 Act does 

not apply to the compensation.” 

 

79. Immediately it is apparent that the defined term of “permanent impairment medical 

certificate” is critical to the text of section 73 of the 1987 Act.  
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80. To begin with, the term “permanent impairment medical certificate” needs to be interpreted as 

a phrase, not word by word. Specifically, “impairment” cannot be isolated from that phrase, 

and the rest of the phrase interpreted around it. Read as a phrase in context, with the balance 

of section 73(1) in which the phrase sits referring to a copy of the certificate being given to 

the employer, a permanent impairment certificate does not require “impairment”, namely, an 

assessment greater than zero. It is the character of the certificate that is identified, as opposed 

to a certificate about something else, such as another benefit under the 1987 Act or another 

assessment method. Relevantly, it is the entire phrase “permanent impairment medical 

certificate” that is defined in section 73(2) of the 1987 Act.  

 

81. The function of a definition is not to enact substantive law, but rather it is only an aid to 

construction of the statute (see Hastings Co-operative Ltd v Port Macquarie Hastings Council 

[2009] NSWCA 400 at [16], Wilson at [171] and see also Axiak at [41] & [42], [62] & [66] 

(noting that the submissions of the first appellant in that case were accepted).   

 

82. The meaning of the definition is not to be understood in isolation, “but in the context of how it 

is deployed in the substantive provisions of the statute”: Wilson. 

 

83. Before going any further, a point needs to be observed about the construction of section 73 of 

the 1987 Act. It is very unusual, as an injured worker who recovers lump sum benefits 

compensation is entitled to the cost of the report fee as a disbursement even without 

section 73 of the 1987 Act. Section 73(1) to which the definition of “permanent impairment 

medical certificate” in section 73(2) relates, deems the cost of obtaining the said certificate 

and the associated examination as medical or related treatment: a compensation benefit under 

section 60 of the 1987 Act. However, for the purposes of section 73(3) of the 1987 Act it is 

treated as a different type of compensation benefit, namely a lump sum compensation benefit. 

In this regard, it is to be treated as part of the claim for permanent impairment compensation, 

and so is subject to section 281 of the 1998 Act which proscribes time limits for the 

determination of the claim. 

 

84. Accordingly, the cost of the “permanent impairment medical certificate” is dealt with 

unusually by two different types of compensation benefits (and in reality it is neither, but a 

costs disbursement) within the one provision (section 73 of the 1987 Act). This must mean 

that section 73(1) (containing the term defined in section 73(2)) is intended by the legislature 

to operate independently to section 73(3), and to apply in different circumstances surrounding 

a “permanent impairment medical certificate”.   

 

85. I note the use of “permanent impairment” in the definition contained in section 73(2)(a) of the 

1987 Act, but the more technical “the degree of permanent impairment (assessed as provided 

by this Act)” in section 73(2)(b) of the 1987 Act.  

 

86. Section 73 is thus unusually divided by invoking two different types of workers compensation 

benefits for the certificate. By its literal words, section 73(3) of the 1987 Act applies when 

there is a recovery of lump sum compensation benefits. The claim for compensation for the 

“permanent impairment medical certificate” is then treated as part of the claim for permanent 

impairment compensation. The insertion of section 73(3) of the 1987 Act, and the mischief to 
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which it is addressed regarding the timing of payment of the permanent impairment certificate 

following determination of the claim, confirms that meaning. A claim for lump sum 

compensation, which incorporates the claim for the cost of the “permanent impairment 

medical certificate”, would require an assessment greater than zero, or above any other 

relevant threshold in the legislation, to support the claim being made without a dispute from 

the outset about a claim. Section 73(1) of the 1987 Act by construction of the provision will, 

when that condition is not met (that it a permanent impairment claim cannot be made), 

operate independently, utilising the fiction of medical or related treatment (“a deemed section 

60 expense”) without any reference to a permanent impairment claim being made.  
 

87. In summary, the aspects of broad context identified include:  

 

(a) amendments to the legislation that require an injured worker to obtain a particular 

type of medical report from particular medical specialists;  

(b) an assessment methodology that is technical and based on specialist medical 

opinion, which cannot be obtained from the treating general practitioner; 

(c) the worker and his or her legal advisor being unable to ascertain, based on extant 

advice and evidence from treating doctors, whether there is a compensable loss to 

pursue by way of a claim for permanent impairment compensation, and having no 

choice other than to go down the path of obtaining the permanent impairment 

medical certificate. Even if it were accepted that the worker and his or her legal 

representative did consider, as laymen, that there was a loss, they are unable 

without the specialist assessment to ascertain the degree of that loss; 

(d) instead the assessment turns on complex medical criteria in AMA5 modified by 

the WorkCover Guides developed by doctors for use of by medical specialists 

with a remuneration for the report that is commensurate; 

(e) the worker, if successful in his or her claim for lump sum benefit compensation, 

would recover costs as a disbursement for the report, even if  section 73 of the 

1987 Act did not exist, and 

(f) the method of assessment has perceived benefits as far as creating a system, which 

is more consistent and equitable in assessing permanent impairment. This benefit 

requires that a greater cost be incurred due to the involvement of specialist doctors 

in preparing the permanent impairment medical certificates. The imposed extra 

costs, in a system of beneficial legislation, should not be at the expense of the 

worker. 

  

88. When the words of section 73(1) of the 1987 Act are read in conjunction with the definition in 

section 73(2), the result is that they do not bear their grammatical or literal meaning. In 

reaching this conclusion it is necessary to consider the context, and the purpose of section 

73(1). The purpose, which is clear from the provisions of the legislation, is to recompense a 

worker for a cost that otherwise may not have been required under the assessment method for 

injuries received prior to 1 January 2002.  Project Blue Sky relevantly notes at [78] that: 

 

“The context of the words, the consequences of a literal or grammatical construction, 

the purpose of the statute or the canons of construction may require the words of a 

legislative provision to be read in a way that does not correspond with the literal or 

grammatical meaning”.   
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The words of section 73(1) of the 1987 Act have a legal meaning. The use of the word “and” 

in the two limbs of the definition in section 73(2), has a disjunctive meaning of “or”. This is 

consistent with examples in other contexts where “and” is used where it has the meaning of 

“or” (See in DC Pearce and RS Geddes, Statutory Interpretation in Australia, Butterworths, 

7
th

 edition 2011 at [2.30]). That is the two elements of the definition are not inclusive, but 

either one will do.  

 

89. Section 73(1) of the 1987 Act deems the cost of obtaining a “permanent impairment medical 

certificate” as a compensation benefit under section 60 (in Division 3) of the 1987 Act. The 

“System Objectives” stated in section 3 of the 1998 Act, tend towards the general. Tensions 

can arise between what is “fair”, “affordable” and “financially viable” (at section 3(d)); whilst 

simultaneously providing payment to injured workers for permanent impairment and other 

related expenses, and achieving contributions by employers that are commensurate with risks 

faced, delivered “efficiently and effectively”(at section 3(c ), (e ), and (f)). Where a tension 

can be seen in the “Objects” of legislation there is a contemplation by the legislation that 

choices will need to be made by a decision-maker about the emphasis that is given to 

particular objects in particular provisions. 

 

90. Without disregarding the beneficial legislation context that is present in the objectives of the 

1998 Act, I do not find this is a matter where the statement of objectives in section 3 of the 

1998 Act is of material assistance towards one interpretation or another. For this provision the 

relevant generality and tensions produce an essential neutrality towards meaning. For 

example, just because a scheme‟s objectives in its legislation is that it be “affordable”, doesn‟t 

mean that each provision must be given meaning in the least generous or favourable way to 

obtaining benefits from the scheme (see Zotti v Australian Associated Motor Insurers Limited 

[2009] NSWCA 323 at [111]).        

 

91. In conclusion, the application of the ordinary rules of statutory construction that has included 

the mischief to be remedied, and purpose in the broad context, produces a meaning for which 

there is no circumstance to resort to extrinsic material (see the Interpretation Act 1987 section 

33, “Regard to be had to purposes or objects of Acts and statutory rules”, and section 34, “Use 

of extrinsic material in the interpretation of Acts and statutory rules”).  

 

92. Further, I note and accept the view in respect of provisions like section 33 of the 

Interpretation Act 1987, that whilst interpretation legislation states that an interpretation that 

would promote the object and purpose of the legislation must be preferred, that of itself 

provides no basis for the introduction of additional requirements or conditions which might 

have been, but have not been, enacted (see J. J. Richards & Sons Pty Ltd v Fair Work 

Australia [2012] FCAFC 53 at [30], [31] & [52]), which takes me back to the common 

characteristic of the submissions. 

 

93. The applicant submits that section 73(3) is not a defence to a claim for payment of the report 

where there is no claim for permanent impairment. I agree with this submission, as the intent 

is to delay the payment of the permanent impairment medical certificate where a lump sum 

claim can be made and is being finalised. It is saying, do not bring a claim for the permanent 

impairment medical certificate before the permanent impairment claim is made, and once it 

has been made, it will not be paid until the permanent impairment claim is finalised.   
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94. The obvious intent of section 73(1) and (2) is to allow for reports to be paid for when they are 

not going to be paid for as a disbursement i.e. under sub-section (3). It would be contrary to 

the concept of beneficial legislation that a worker would not be able to recover such a cost. 

 

95. The applicant submits that the effect of section 66(1) is to render section 73(3) obsolete in 

situations where the workers assessment is less than the threshold of 10 per cent. Section 

66(1) became effective on 19 June 2012. Section 73(3) was inserted into the 1987 Act by 

Clause 15 of Schedule 1 of the Workers Compensation Legislation Amendment Act 2010. Its 

effect is retrospective and applies from 1 February 2011. I note the applicant‟s submission 

that the legislature did not delete section 73(1) and (2). 

 

96. I also note that section 73(2)(a) does not refer to an assessment having to be made over zero 

per cent. Indeed sub-section (2)(b) only refers to the “degree” of permanent impairment. The 

degree could be zero or any number.  

 

97. Therefore the result is zero per cent assessment, or an assessment under any relevant threshold 

in the legislation, where no claim or entitlement for section 66 of the 1987 Act (for an injury 

received on or after 1 January 2002), supports a “permanent impairment medical certificate 

report” fee payable as medical or related treatment by virtue of section 73(1) of the 1987 Act, 

if the conditions in section 73(1)(a) and (b) are met.  

 

98. The consequence of my conclusion, based on statutory interpretation principles, is that in 

order for a worker to properly prepare a claim for permanent impairment, he or she will be 

indemnified for obtaining a permanent impairment medical certificate. The permanent 

impairment medical certificate is a preliminary step to any claim for lump sum compensation, 

whether establishing the existence of a permanent impairment or satisfying applicable 

threshold requirements. In all of the matters before me the worker had a degree of 

impairment, however did not qualify for lump sum compensation because of not reaching the 

threshold. It would have been virtually impossible to know that without getting the medical 

report first. It is not a matter of the fault of the worker when the worker‟s report does not find 

permanent impairment over the threshold.  

 

99. I order the payment for the permanent impairment medical certificate. 

 
 

 

 

 

 


