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Section 39 of the 1987 Act – the 260 week termination of weeklies 

 

The O’Farrell Government was concerned in 2011 following its election that the financial 

position of the Workers Compensation Fund was deteriorating beyond the $4bn projected 

deficit. This generated the 2012 reforms which were passed into law by the Parliament. 

One of the significant reforms was to reduce the reliance by injured workers upon weekly 

payments. There were about 65,000 injured workers with weekly benefits and who had been 

in receipt of those benefits for many years. 

Another significant reform was to only permit an injured worker to have one formal 

assessment of permanent impairment ever.  

The third reform was to limit the ability of the worker to have access to reasonably necessary 

medical expenses with eligibility linked to the degree of permanent impairment. 

It is not for me as WIRO to canvass the merits of the reforms in this presentation. 

 

[1] What does s.39 actually say ? 

I thought it might be novel to set out the actual words of the section: 

 39   Cessation of weekly payments after 5 years 

(1)  Despite any other provision of this Division, a worker has no entitlement to 

weekly payments of compensation under this Division in respect of an injury after an 

aggregate period of 260 weeks (whether or not consecutive) in respect of which a 

weekly payment has been paid or is payable to the worker in respect of the injury. 

(2)  This section does not apply to an injured worker whose injury results in 

permanent impairment if the degree of permanent impairment resulting from the 

injury is more than 20%. 

Note. For workers with more than 20% permanent impairment, entitlement to compensation may 

continue after 260 weeks but entitlement after 260 weeks is still subject to section 38. 

(3)  For the purposes of this section, the degree of permanent impairment that results 

from an injury is to be assessed as provided by section 65 (for an assessment for the 

purposes of Division 4). 
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[2] What does section 65 state ?: 

 65   Determination of degree of permanent impairment 

(1)  For the purposes of this Division, the degree of permanent impairment that 

results from an injury is to be assessed as provided by this section and Part 7 

(Medical assessment) of Chapter 7 of the 1998 Act. 

(2)  If a worker receives more than one injury arising out of the same incident, those 

injuries are together to be treated as one injury for the purposes of this Division. 

Note. The injuries are to be compensated together, not as separate injuries. Section 322 of the 1998 Act 

requires the impairments that result from those injuries to be assessed together. Physical injuries and 

psychological/psychiatric injuries are not assessed together. See section 65A. 

(3)  If there is a dispute about the degree of permanent impairment of an injured 

worker, the Commission may not award permanent impairment compensation unless 

the degree of permanent impairment has been assessed by an approved medical 

specialist. 

[3] What does Part 7 of Chapter 7 state ?: 

 319   Definitions 

In this Act: 

approved medical specialist means a medical practitioner appointed under this Part 

as an approved medical specialist. 

medical dispute means a dispute between a claimant and the person on whom a 

claim is made about any of the following matters or a question about any of the 

following matters in connection with a claim: 

(a)  the worker’s condition (including the worker’s prognosis, the aetiology of the 

condition, and the treatment proposed or provided), 

(b)  the worker’s fitness for employment, 

(c)  the degree of permanent impairment of the worker as a result of an injury, 

(d)  whether any proportion of permanent impairment is due to any previous injury or 

pre-existing condition or abnormality, and the extent of that proportion, 

(e)  the nature and extent of loss of hearing suffered by a worker, 

(f)  whether impairment is permanent, 

(g)  whether the degree of permanent impairment of the injured worker is fully 

ascertainable. 
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 320   Appointment of approved medical specialists 

(1)  The President is, in accordance with criteria developed by the Minister, to appoint 

medical practitioners to be approved medical specialists for the purposes of this Part. 

 322   Assessment of impairment 

(1)  The assessment of the degree of permanent impairment of an injured worker for 

the purposes of the Workers Compensation Acts is to be made in accordance with 

Workers Compensation Guidelines (as in force at the time the assessment is made) 

issued for that purpose. 

(2)  Impairments that result from the same injury are to be assessed together to 

assess the degree of permanent impairment of the injured worker. 

(3)  Impairments that result from more than one injury arising out of the same incident 

are to be assessed together to assess the degree of permanent impairment of the 

injured worker. 

Note. Section 65A of the 1987 Act provides for impairment arising from psychological/psychiatric injuries 

to be assessed separately from impairment arising from physical injury. 

(4)  An approved medical specialist may decline to make an assessment of the 

degree of permanent impairment of an injured worker until the approved medical 

specialist is satisfied that the impairment is permanent and that the degree of 

permanent impairment is fully ascertainable. Proceedings before a court or the 

Commission may be adjourned until the assessment is made 

 322A   One assessment only of degree of permanent impairment 

 

(1)  Only one assessment may be made of the degree of permanent impairment of 

an injured worker. 

 

(2)  The medical assessment certificate that is given in connection with that 

assessment is the only medical assessment certificate that can be used in 

connection with any further or subsequent medical dispute about the degree of 

permanent impairment of the worker as a result of the injury concerned (whether the 

subsequent or further dispute is in connection with a claim for permanent impairment 

compensation, the commutation of a liability for compensation or a claim for work 

injury damages). 

 

(3)  Accordingly, a medical dispute about the degree of permanent impairment of a 

worker as a result of an injury cannot be referred for, or be the subject of, 

assessment if a medical dispute about that matter has already been the subject of 

assessment and a medical assessment certificate under this Part. 
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326   Status of medical assessments 

 

(1)  An assessment certified in a medical assessment certificate pursuant to a 

medical assessment under this Part is conclusively presumed to be correct as to the 

following matters in any proceedings before a court or the Commission with which 

the certificate is concerned: 

 

(a)  the degree of permanent impairment of the worker as a result of an injury, 

 

(b)  whether any proportion of permanent impairment is due to any previous injury or 

pre-existing condition or abnormality, 

 

(c)  the nature and extent of loss of hearing suffered by a worker, 

(d)  whether impairment is permanent, 

 

(e)  whether the degree of permanent impairment is fully ascertainable. 

 

(2)  As to any other matter, the assessment certified is evidence (but not conclusive 

evidence) in any such proceedings. 

 

 

[4] What does this mean in real life ? 

 

In order to qualify for the gold pass in s.39 the worker is obliged to demonstrate that she or 

he has a permanent impairment arising from an injury which exceeds the threshold defined 

in the section as more than 20%. 

 

In order to do so it is necessary to obtain a Medical Assessment Certificate (MAC) from an 

approved medical specialist (AMS) with a finding that the degree of whole person permanent 

impairment exceeds 20%. 

 

As it appears that there are about 6,000 workers whose 260 weeks entitlement expires 

before 31 December 2017 the Government enabled an insurer to accept evidence of the 

degree of impairment form other sources and not just an AMS. 

 

This was by way of an amendment to the Workers Compensation Regulation 2016. 

which now appears at Part 2A of Schedule 8 to the Regulation. 
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Part 2A of Schedule 8 states: 

  

28B   Application and operation of Part 

 

(1)  This Part takes effect on and from 1 October 2012. 

 

(2)  This Part applies to an injured worker who is an existing recipient of weekly 

payments. 

 

28C   5 year limit on weekly payments 

 

Section 39 of the 1987 Act (as substituted by the 2012 amending Act) does not apply 

to an injured worker if the worker’s injury has resulted in permanent impairment and: 

 

(a)  an assessment of the degree of permanent impairment for the purposes of the 

Workers Compensation Acts is pending and has not been made because an 

approved medical specialist has declined to make the assessment on the basis that 

maximum medical improvement has not been reached and the degree of permanent 

impairment is not fully ascertainable, or 

 

(b)  the insurer is satisfied that the degree of permanent impairment is likely to be 

more than 20% (whether or not the degree of permanent impairment has previously 

been assessed). 

 

28D   Further permanent impairment assessments 

 

(1)  This clause applies to an injured worker if the degree of permanent impairment 

resulting from the worker’s injury is or has been assessed for the purposes of the 

Workers Compensation Acts. 

 

(2)  Section 322A of the 1998 Act does not operate to prevent a further assessment 

being made of the degree of permanent impairment resulting from the worker’s injury 

for the purposes of Part 3 of the 1987 Act. 

 

(3)  However, only one further assessment may be made of the degree of permanent 

impairment resulting from the worker’s injury. 
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There are workers who were injured on and from 1 October 2012 and who are therefore not 

assisted by that Regulation. These workers will be the first to potentially lose their weekly 

payments which will cease from 26 September 2017. 

 

The majority of the 6,000 workers will cease receiving weekly payments on Boxing Day 

2017. 

 

 

[5] What action has the State Insurance Regulatory Authority (SIRA) taken ? 

 

I understand that SIRA has produced some brochures or fact sheets. 

 

 

[6] What action has ICNSW (icare) undertaken ? 

 

Icare commenced writing to potentially affected workers from July 2016 informing them of 

the potential loss of their entitlement to weekly payments and offering the opportunity to be 

assessed at the costs of the insurer to discover whether the worker’s degree of impairment 

exceeded the threshold. 

 

The program involved the particular scheme agent contacting the injured worker by 

telephone as well as confirming the contact in writing. 

 

A list of three medical specialists was provided and the worker was able to select which of 

those three she or he preferred. 

 

The significant failure of this program was that workers were not advised that it would be in 

their interests and important for them to obtain legal advice about their rights and 

entitlements. The clear inference in the telephone conversation as set out in the letter was 

that the opinion of the insurer specialist was final. 

 

This was a flagrant attempt by the insurer to ensure that workers did not avail themselves of 

their right and entitlement to challenge that determination. 
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[7] What action has WIRO taken ? 

 

When I became aware of this program I immediately instituted funding specifically for 

workers in this category to firstly obtain legal advice about their rights and entitlements and 

secondly, where appropriate, to seek a further medical report regarding their degree of 

permanent impairment. 

 

The lawyer for the worker is able to seek funding for two purposes: 

 

# Advice to the worker as to her or his rights and entitlements; 

 

# Seeking a second IME to challenge that obtained by the Insurer 

 

There have been only 175 applications to date. 

 

 

[8] Examples of the issues that have emerged 

 

(1) Workers whom were injured before 1 January 2001 who had been assessed 

by an approved medical specialist and with a MAC issued under the Table of 

Disabilities. 

 

 [a] The MAC issued before 1 October 2012; 

 [b] The MAC issued after 1 October 2012 but with no wpi assessment; 

 [c] The MAC issued after 1 October 2012 with a wpi degree. 

 

(2) Workers who entered into a complying agreement without proceeding beyond 

an IME. 

 

(3) Workers accepted as high or highest needs by an insurer without a MAC 

(s.32A permits this to occur). 

 

(4) Worker accepted into the new Lifetime workers care program with severe 

spinal and brain injuries with high permanent impairment but no prior 

assessment. 

 

 

 

 

 

 

 


