
WIRO SOLUTIONS GROUP  
OBSERVATIONS FROM THE STAGE AND 

SECTION 59A LIMITS ON MEDICAL TREATMENT 

JEFFREY GABRIEL 
A/DIRECTOR, SOLUTIONS GROUP 

SYDNEY, 6 APRIL 2017 



WIRO SOLUTIONS GROUP 

 

 

 

 

 

 Workers Compensation Independent Review Office 
2 



THE WIRO ADVANTAGE 

• Data driven. 

 Interaction with ILARS. 

 Access to work capacity decisions. 

 Collating data across insurers. 

• Seeing trends before they eventuate. 

• Identifying blind spots. 
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OBSERVATION – PROVISIONAL LIABILITY OR 
REASONABLE EXCUSE? 

• Section 267 of the 1998 Act requires provisional payments of weekly compensation to be made by an insurer 
within 7 days of the initial notification of injury unless the insurer has a “reasonable excuse” for not commencing 
those weekly payments. Provisional liability payments of weekly compensation can only be made for a period of 
up to 12 weeks before the insurer must make a final determination in relation to liability for the claim. 

 

• If the insurer decides to reasonably excuse a claim, s 268 of the 1998 Act requires the insurer to advise the worker 
of the reason the claim is being reasonably excused and provide a statement to the worker that they are “entitled 
to make a claim for compensation and that the claim will be determined within 21 days” and provide details of 
how this claim can be made.  

 

• Often this leads to a situation where an insurer will place a claim under a reasonable excuse for an extended 
period of time, leaving the worker without an income source. While a claim is reasonably excused the worker 
cannot move forward with their claim or seek to challenge the insurer’s decision in the Workers Compensation 
Commission. 

 

• Some studies demonstrate a link between a first response and the worker’s ultimate recovery. 
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OBSERVATION – PROVISIONAL LIABILITY OR 
REASONABLE EXCUSE? 

• Reasonable excuses on diseases due 
to passage of time. 

• Psychological injuries 

• Behavioural Insights (Nudge Theory) 
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CASE STUDY – A DELAYED FIRST RESPONSE 
• 9 January 2017: Worker is employed at a car dealership washing cars. The suggestion is that repeatedly standing 

in water all day caused an infection of a blister in his foot. Worker reports this to his employer. 

• 10 – 13 January 2017: Worker is hospitalized due to injury. 

• 18 January 2017: Worker reports to employer that part of his foot had to be amputated. Employer provides 
notification of injury to Insurer.  

• 1 February 2017: Worker submits a Certificate of Capacity to the employer 

• 14 February 2017: Employer forwards certificate to insurer. 

• 22 February 2017: Reasonable excuse notice issued to worker.  

• 2 March 2017: Worker contacted WIRO who lodge a PI. Insurer stated that the claim was “notification only” at 18 
January 2017 and therefore no action taken until 22 February 2017 when the reasonable excuse letter was issued.  

• 14 March 2017: After much back and forth where WIRO points out that the insurer’s “notification only” stance 
has no basis in the legislation and that a Certificate of Capacity had already been provided, the insurer agrees to 
make provisional payments. 
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SECTION 59A – AN OVERVIEW 

• Restriction on claiming medical 
expenses. 

• Integration with other indices. 

• Weekly payments 

• Permanent impairment 

• Exceptions. Workers Compensation Independent Review Office 
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SECTION 59A – THE COMPENSATION PERIOD 
• (2)  The compensation period in respect of an injured worker is: 

(a)  if the injury has resulted in a degree of permanent impairment assessed as provided by section 65 to be 10% or less, 
or the degree of permanent impairment has not been assessed as provided by that section, the period of 2 years 
commencing on: 

 (i)  the day on which the claim for compensation in respect of the injury was first made (if weekly payments of 
compensation are not or have not been paid or payable to the worker), or 

 (ii)  the day on which weekly payments of compensation cease to be payable to the worker (if weekly payments of 
compensation are or have been paid or payable to the worker), or 

 

(b)  if the injury has resulted in a degree of permanent impairment assessed as provided by section 65 to be more than 
10% but not more than 20%, the period of 5 years commencing on: 

 (i)  the day on which the claim for compensation in respect of the injury was first made (if weekly payments of 
compensation are not or have not been paid or payable to the worker), or 

 (ii)  the day on which weekly payments of compensation cease to be payable to the worker (if weekly payments of 
compensation are or have been paid or payable to the worker). 
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SECTION 59A – THE 59A(3) EXCEPTION 

• (3)  If weekly payments of compensation become payable to a 
worker after compensation under this Division ceases to be 
payable to the worker, compensation under this Division is once 
again payable to the worker but only in respect of any treatment, 
service or assistance given or provided during a period in respect 
of which weekly payments are payable to the worker. 
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SECTION 59A(3) – REOPENING THE DOOR 

• Flying Solo Properties Pty Ltd t/as Artee Signs v 
Collet [2015] NSWWCCPD 14 

• Paragraph 74 and 75. Not liable now, but you will 
be. 

• Invites disputes and uncertainty 

• Roche DP – a section “in urgent need of reform.” 
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SECTION 59A(4) – ELIGIBILITY FOR WEEKLIES 

• (4)  For the avoidance of doubt, weekly payments of 
compensation are payable to a worker for the purposes 
of this section only while the worker satisfies the 
requirement of incapacity for work and all other 
requirements of Division 2 that the worker must satisfy 
in order to be entitled to weekly payments of 
compensation. 

 

• Retirement age  
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SECTION 59A – EXEMPTIONS 
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SECTION 59A – EXEMPTIONS 
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• (6)  This section does not apply to compensation in respect of any of the following kinds 
of medical or related treatment: 

 (a)  the provision of crutches, artificial members, eyes or teeth and other 
 artificial aids or spectacles (including hearing aids and hearing aid batteries), 

 (b)  the modification of a worker’s home or vehicle, 

 (c)  secondary surgery. 
 

• (7)  Surgery is secondary surgery if: 

 (a)  the surgery is directly consequential on earlier surgery and affects a part 
 of the body affected by the earlier surgery, and 

 (b)  the surgery is approved by the insurer within 2 years after the earlier 
 surgery was approved (or is approved later than that pursuant to the 
 determination of a dispute that arose within that 2 years). 



SECTION 59A – EXEMPTIONS 
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• “Provision” of the item  

– More than just the item? 

• Knee replacements as artificial 
aids. 

 



SECTION 59A CASE STUDY 

Workers Compensation Independent Review Office 
15 

Medical Expenses 
 
A worker’s solicitor contacted WIRO stating that the insurer had disputed liability for a total knee 
replacement under due to s59A of the 1987 Act.  
 
WIRO contacted the Insurer raising the authority of Anderson v City of Canada Bay Council [2014] 
NSWWCC 424. 
 
The insurer responded there was insufficient information regarding whether there was a 
relationship between the aid and the injury. WIRO countered that this was not a Section 59A 
issue nor was it flagged in the dispute notice. The insurer conceded that in reviewing their own 
documentation, they have not presented contemporary evidence to base this position and on 
this basis that will seek an IME to clarify this question. WIRO wrote back to the insurer and 
advised them that it is a requirement of the IME Guidelines to attempt to resolve the matter with 
the treating specialist prior to referral to an IME. 

 

 
 

 



SECTION 59A CASE STUDY 
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Medical Expenses 

 

A worker’s solicitor contacted WIRO stating that a Certificate of Determination was issued by the 
Workers Compensation Commission which determined his client’s proposed surgery to be 
reasonably necessary.  

 

The worker’s entitlement to medical benefits were to cease shortly due to s59A of the 1987 Act.  

 

The worker was booked in for surgery on the last day of his claim yet the insurer hadn’t yet 
approved the surgery.  

 

WIRO contacted the Insurer who promptly approved the surgery.  

 

 

 

 

 



CONTACT US 
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wiro.nsw.gov.au or 13 9476 

 

Subscribe to our WIRO Bulletin: 

editor@wiro.nsw.gov.au  

http://www.wiro.nsw.gov.au/
mailto:contact@wiro.nsw.gov.au

