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ROBBIE V STRASBURGER ENTERPRISES PTY LTD T/AS QUIX FOOD STORES & ORS  
[2017] NSWSC 363 - 7 APRIL 2017 

 

 

• Judicial review of a decision by the Registrar’s Delegate under s 327 (3) WIMA, that a MAC 
did not contain a “demonstrable error”. 

 

• Issues: 
 

– How are 2 separate modifiers (for the effect of multiple surgeries) to be “combined” with the assessment of WPI for 
spinal impairments? 

 

– Construction of Table 4.2 (which allows for multiple modifiers to be applied) within paragraph 4.37 of the Guidelines 
for the Evaluation of Permanent Impairment. 
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COMPETING APPROACHES TO ASSESSMENT OF WPI 

Worker’s IME 

Step 1: DRE Lumbar Category III = 10% WPI; 

Step 2: Add 2% WPI for impaired ADL’s = 12% WPI; 

Step 3: Add 3% WPI for persisting radiculopathy =   
15% WPI; and 

Step 4: Add 2% WPI for second surgery = 17% WPI 

 

AMS 

Step 1: DRE Lumbar Category III = 10% WPI; 

Step 2: Add 2% WPI for impaired ADL’s = 12% WPI; 

Step 3: Determine  and add appropriate modifiers: 

3% + 2% = 5% WPI; 

Step 4: Apply combining Tables to Steps 2 and 3: 

 12% combined with 5% = 16% WPI; and 

Step 5: Apply 1/10 deductible under s 323 WIMA 

= 14% WPI (after rounding) 
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DELEGATE’S DECISION (EMPHASIS ADDED) 
 

• Cl. 4.37 of the Guidelines, Table 4.2 ‘indicates the additional ratings which should be combined with the 
rating determined using the DRE’.  

 

• This means that the additional ratings must be added together before they are combined with ratings 
determined using DRE.  

 

• To calculate WPI for persisting radiculopathy after surgery: 

1. Select the appropriate DRE category from Table 15-3, 15-4, or 15-5; 

2. Determine a WPI value within the allowed range (Table 15-3, 15-4 or 15-5) according to the impact on 
ADL; 

3. Combine this value with the appropriate additional amount from Table 4.2 to determine the final WPI. 

 

• Therefore, there is no demonstrable error on the face of the MAC.  
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ADAMS J’S DECISION 

• The plaintiff must establish that the Registrar’s construction of para 4.37 is incorrect such that his reasons 
demonstrate either error of law on the face of the record or jurisdictional error.  

 

• No error is disclosed as: (1) The text of para 4.37 of the Guidelines does not support the plaintiff’s 
construction, and (2) Para 1.18 is not relevant to the interpretation of para 4.37.  

“…The instruction in paragraph 1.18 is,  

‘When combining more than two impairments the assessor should commence with the highest impairment and 
combine with the next highest and so on.’… 

I am not persuaded that the separate ratings in Table 4.2 equate to separate impairments.” 

 

• In relation to the Plaintiff’s submission that the legislation is “Beneficial”: 

“77. The principle that beneficial legislation is to be construed beneficially is well established. The principle is stated, for 
example, by Deane and Gaudron JJ in Bird v Commonwealth (“The Maralinga Case”) (1988) 165 CLR 1; [1988] HCA 23 
at 5. However, the fact that a provision is beneficial in nature is only relevant if there is more than one interpretation of 
the relevant provision available. In circumstances where I am satisfied that the text in paragraph 4.37 allows for only one 
outcome, I must construe the provision accordingly, whether or not it favours the plaintiff.” 
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DECISION OF BUTTON J 

• The MAC did not demonstrate an error of law on the face of the record  and/or jurisdictional error; 

 

• The applicable test is set out in Wingfoot Australia Partners Pty Ltd v Kocak, at [65];  

 

“(the reasons) must explain the actual process of reasoning by which the [decision maker] in fact formed [his] opinion and must do so in 
sufficient detail to enable a court to see whether the opinion does or does not involve any error of law.”  

 

• “42. I regard that line of logical reasoning, readily able to be derived from the certificate of the decision maker, as 
being legally adequate: it sets out the reasons of the decision maker for the decision to which he ultimately came…”  
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STATE OF NEW SOUTH WALES V STOCKWELL [2017] NSWCA 30 
(NSWCA - 1 MARCH 2017) 

Issue:  
 
Was the worker a “paramedic” and exempt from the 2012 amendments to WCA (Sch 12 Pt 19H Cl 25)? 
 
Facts: 
 
• The worker was e/b the Ambulance Service as a frontline Ambulance officer, but in 2001 he became an Operations Centre 

Officer as a result of back injuries. He then suffered a psychological injury as a result of his employment in the Operations 
Centre (deemed DOI: 31/01/2007). He resigned from his employment effective from 10/08/2007. 

• In 2008, WCC determined that the worker was totally incapacitated and awarded him continuing weekly payments under s 
37 WCA (as it then was).  

• On 18/03/2013, the Insurer made a transitional work capacity decision and served a Notice under s 54 WCA upon the 
worker, which advised him that he was no longer entitled to weekly payments. 

• The worker argued that he had the benefit of the cl 25 exemption as at all material times he was “a paramedic”. 
• The Insurer argued that the worker was not entitled to the cl 25 exemption, as he lost his certification as a paramedic on 

31/12/2006, because he had not undertaken the courses or examinations required under the applicable Award. 
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WCC PROCEEDINGS 

• The worker lodged an ARD claiming continuing weekly payments from the date of termination.  

 

• The Arbitrator determined that the worker was “a paramedic” within the meaning of cl 25 of Pt 19H WCA 
and that he was exempt from the 2012 amendments. 

 

• The Respondent appealed. 

 

• On appeal, Keating P upheld the Arbitrator’s decision. 

 

• The Respondent appealed to the Court of Appeal. 
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DECISION: MCCOLL JA (LEEMING JA & SIMPSON JA AGREEING) 

• Determining whether the worker was a paramedic at the relevant time involved a point of law; 
 
• The relevant date is the date of injury. (Decision in State of New South Wales v Chapman-Davis [2016] NSWCA 237 

followed); 
 

• On its proper construction, the Award did not indicate that failure to comply with the relevant proviso meant that 
the worker did not have the status of a paramedic at the deemed date of injury; 

 
• The President did not err in point of law in deciding that the worker was a “paramedic” as at the deemed date of 

injury and that he was exempt from the application of the 2012 amendments to WCA.  
 

• See also Johnston v State of New South Wales [2017] NSWSC 493 (NSWSC, Schmidt J, decision dated 1 May 
2017).  
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FAVETTI BRICKLAYING PTY LIMITED V BENEDEK AND ANOR [2017] NSWSC 417 - 
(NSWSC - 24 APRIL 2017)  

The Facts: 

• On 5/10/2005, the worker injured his lumbar spine and on 5/11/2008, a Complying Agreement noted the 
degree of WPI as 14%.  
 

• On 6/04/2015 – the worker’s solicitors served a letter of demand, claiming an additional 7% WPI and 
sought a concession from the Insurer that the degree of WPI exceeded 15%. This was based upon an 
IME’s report that contained assessments of the lumbar and thoracic spines.  
 

• On 28/05/2015, the Insurer disputed liability for the alleged thoracic spine injury.  
 

• On 28/10/2015, the worker’s solicitors served an application for assessment by an AMS upon the Insurer. 
 

• On 11/11/2015, the Insurer disputed WCC’s jurisdiction to refer the matter to an AMS until the liability 
dispute was determined and requested a teleconference.  
 

• On 19/11/2015, the worker’s solicitors objected to a teleconference as WCC lacks jurisdiction “to hear and 
determine matters for the purposes of a WID’s claim”. 
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REGISTRAR’S DECISION 

• On 2/12/2015, the Registrar decided to refer the matter to an AMS without first determining liability, 
because: 
– S 105 (2) WIMA limits WCC’s jurisdiction with respect to WID’s claims to Pt 6 of Ch 7 (resolution of threshold disputes, 

pre-filing disputes and pre-court mediation only) and s 105 (3) further limits its role where the District Court has 
jurisdiction to examine, hear or determine a matter;  

– Ultimately, the issue of what constitutes injury for the purposes of a WID’s claim will be determined by a court of 
competent jurisdiction, rather than WCC, should the claim be pursued; and. 

– S 321 (4) (a) WIMA can only apply to a claim for permanent impairment compensation. This contemplates WCC’s 
power to determine liability, which cannot be exercised when the dispute arises from a WID’s claim.  

 
• On 2/12/2015, the Insurer sought reconsideration of the Registrar’s decision. 

 
• On 7/12/2015, the Registrar issued a referral to an AMS and the Insurer objected to the Referral. 

 
• On 9/12/2015, the Registrar confirmed the previous decision. 

 
• The Insurer filed a summons with the Supreme Court of NSW seeking prerogative relief. 
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DECISION OF BELLEW J 

• There was clearly a medical dispute within the meaning of s 319 (c) WIMA. 

• The discretionary power conferred on the Registrar under s 321 (1) WIMA, to refer a medical dispute for 
assessment, is limited by ss (4) (a). This prohibits the exercise of that power in respect of a medical dispute 
“concerning permanent impairment” if: (1) liability is in issue; and (2) liability has not been determined by 
WCC.  

• As there was no later determination of liability by WCC after the insurer issued its dispute notice, s 321 (4) 
(a) did not allow the Registrar to determine that the matter should be referred to an AMS.  

• The Registrar’s construction of s 321 (4) (a) would lead to results that were unlikely to have been intended 
by the Parliament. 

• S 105 (1) WIMA confers exclusive jurisdiction upon WCC to examine, hear and determine matters arising 
under WIMA and  WCA and ss (2) provides that it does not have such jurisdiction in respect of matters 
arising under Part 5 WCA (dealing with common law remedies) except for the purposes of, and connection 
with, the operation of Part 6 of Chapter 7 of WIMA (Bellew J’s emphasis). 

• The Registrar’s decision was set aside and WCC was restrained from taking further action regarding the 
referral to an AMS until the liability dispute was determined. 
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CONTACT US 

Workers Compensation Independent Review Office 

wiro.nsw.gov.au or 13 9476 

 

Subscribe to our WIRO Bulletin: 

editor@wiro.nsw.gov.au  

13 

http://www.wiro.nsw.gov.au/
mailto:contact@wiro.nsw.gov.au

