
ILARS POLICY CHANGES 2014 - 2018 

WORK CAPACITY ASSESSMENTS - UPDATE 

From 1 January 2013, every injured worker in receipt of weekly benefits will be the subject of a 

Work Capacity Assessment by the Insurer on or before 30 June 2014.  

While lawyers are not permitted to recover costs from the injured worker for assistance with a 

review of any such Work Capacity Decision, there is no such bar to charging for assistance to the 

worker in preparation for the Assessment.  

ILARS grants are not available in connection with this work unless the work is required as part of a 

liability issue which may be determined in the Workers Compensation Commission.  

I would appreciate being kept informed as to any feedback from your clients as to the process and 

its impact on injured workers.  

Issued 7 January 2013 

PAYMENT OF PROFESSIONAL FEES AND DISBURSEMENTS  

Approved Legal Service Providers should note that:  

When submitting statements of account for professional costs and disbursements, you do not 

claim the GST on any medical reports you have obtained as you will have claimed this GST paid 

on such accounts in your quarterly BAS statements.  

As WIRO does not have a contractual arrangement with Doctors, Lawyers should pay Doctors for 

their reports and clinical notes and claim reimbursement of the cost of the report (less GST) from 

WIRO.  

WIRO will not reimburse Lawyers for fees incurred as a result of cancellation of medical 

appointments.  

When submitting your statements of account, please ensure you include your electronic banking 

details so the WIRO can pay you electronically. WIRO does not issue cheques.  

Issued 22 January 2013 

MULTIPLE APPLICATIONS 

We are noticing that some Legal Service Providers are making multiple ILARS applications on 

behalf of injured workers for injuries affecting various body parts and arising from different injury 

events with the same employer.  

ILARS requires that such applications that affects one body part or system or involves one type of 

assessment, are to be combined. ILARS will only provide one grant of funding to investigate or 

pursue these various claims.  



All necessary and appropriate medical reports will be approved within the single grant to ensure 

that the workers’ claims are properly prosecuted.  

Issued 14 May 2013 

BRIEFING OF COUNSEL IN WORKERS COMPENSATION MATTERS  

If Approved Legal Service Providers wish to retain Counsel in Workers Compensation matters in 

which they hold an ILARS Grant then the following applies:  

• ALSPs must seek prior written approval from WIRO to retain Counsel for a hearing.  

• ALSP’s must make submissions to WIRO as to why Counsel is necessary. There is no 

automatic right to retain Counsel.  

• The Counsel you wish to brief must be an Approved Legal Service Provider to WIRO.  

• The fee payable to Counsel is a maximum of $1200 plus GST per brief per day.  

• Country loading is payable where applicable.  

• If Counsel is briefed in more than one matter on a particular day, then the Country loading 

is apportioned over all of the matters held by that Counsel for the day.  

• ALSP’s are responsible to pay Counsel. Counsel’s fee is recoverable from WIRO (less 

GST) as a disbursement.  

We will shortly publish on our website a separate list of Counsel who are Approved Legal Service 

Providers to WIRO. This list will be updated from time to time.  

Issued 30 April 2014  

ALSPs QUALITY PREPARATION REQUIRED 

I draw Practitioners attention to the comments made by His Honour Judge Keating in the e-

Bulletin 57 of the Workers Compensation Commission concerning an increasing number of 

matters which, he suggests, are being poorly prepared. This is leading to an increasing number of 

ILARS funded matters being discontinued at the Teleconference or at the Conciliation/Arbitration.  

The e-Bulletin can be found on the Workers Compensation Commission website or via the 

following link which is also located on the WIRO website for your perusal.  

I wish to remind Practitioners of their obligations to act at all times in the best interests of their 

clients and to ensure that unnecessary delays in resolving matters for clients do not occur.  

Where I am satisfied that matters have been discontinued due to poor preparation by the lawyer, 

no further funding will be available for legal costs for refiling fresh Applications to Resolve 

Disputes. However, where appropriate, disbursements will continue to be met.  

The ILARS Lawyers have been directed to closely monitor this situation. I trust that lawyers will 



respond to ensure that these apparent failures do not continue.  

Issued 1 August 2014 

CONDITIONAL FUNDING  

At our conference on Friday 29 August 2014, I made an important announcement about a policy 

change which affects applications for legal funding which have been declined by my office.  

What this means is that if my office has declined an ILARS application and you believe that your 

client has a claim which you can successfully pursue, then you can apply to us for “Conditional 

Funding” to proceed with the claim. If you meet the criteria for Conditional Funding and are 

ultimately successful, then we will pay your legal costs in accordance with Schedule 6 and any 

disbursements incurred after the date of “Conditional Funding”. If you propose using Counsel, we 

will only reimburse you for Counsel at WIRO’s published rates. If the claim is unsuccessful, then 

you bear the costs and disbursements incurred.  

You must apply for “Conditional Funding” before you commence investigation of your client’s claim 

or commence proceedings in the Workers Compensation Commission.  

For example, if my office has declined funding for a whole person impairment claim on the basis 

that we believe your client will not reach the prescribed threshold, and the Workers Compensation 

Commission determines or the Insurer agrees that your client has reached the prescribed 

threshold and your client receives compensation, then we will pay your costs and disbursements 

as outlined above.  

To be entitled to be paid “Conditional Funding” in claims for weekly benefits and/or medical 

expenses, the worker needs to receive a payment of compensation of a combined total of more 

than $3000 net of HIC and Centrelink payback.  

To be entitled to be paid “Conditional Funding” in medical appeals the worker needs to receive 

from the Medical Appeals Panel an increase in the whole of person assessment of 20% or more.  

I confirm that no “Conditional Funding” will be provided where we have declined matters where 

insufficient information has been provided in the initial ILARS Application or where you have failed 

to answer requisitions raised by my office.  

I further confirm that no “Conditional Funding” will be provided where the worker has a claim under 

the Motor Accidents Compensation Act or has some other common law claim or would not have 

received funding under any other WIRO Policy.  

Issued 30 September 2014 

  



UPLIFTS FOR PROFESSIONAL FEES 

I have been informed that my office has been receiving regular requests for an up-lift in fees 

following the completion of the particular matter. I am surprised that some of the lawyers seem to 

regard an uplift as an entitlement and often without any supporting reasoning.  

I wish to clarify the WIRO general policy on the issue of uplifts.  

As a general rule:  

• There will not be any uplifts on professional fees where I have funded Counsel in any 

particular matter.  

• There will not be any uplifts on Counsel’s fees.  

Whilst I have set out the general rule I will consider a request for an uplift in exceptional 

circumstances where a lawyer is able to provide a submission with the necessary support. This 

should be done as soon as it becomes apparent that the matter will involve significant additional 

work and always prior to submission of an invoice. 

SEPTEMBER 2015 UPDATE 

CHANGE OF NAME 

This office has had a name change effective from 1 September 2015. We are now known as the 

Workers Compensation Independent Review Office. We will continue to be known as WIRO. Our 

contact telephone numbers and email addresses will remain unchanged. 

BP V GREENE 

Following the decision of the New South Wales Court of Appeal in Cram Fluids v Green, I have 

formed the view that the decision in BP v Greene has been effectively overturned. Accordingly, I 

will no longer fund matters that have relied on the decision in BP v Greene. In my view, the 

decision in Green v Cram Fluids applies to all previous claims for lump sum compensation. 

BRIEFING OF COUNSEL 

I have previously advised you of my policy that I will only fund one brief for Counsel in the morning 

and one brief in the afternoon. This was done to ensure that Counsel were able to give proper 

attention to the injured worker the subject of the brief. It has come to my attention that the spirit of 

my policy is being circumvented by some Counsel taking a brief for the applicant and another brief 

for the Respondent in the same session. I am very concerned that all workers attending before the 

Workers Compensation Commission are properly represented by their solicitor and their Counsel 

at their hearing. 

 



INSTRUCTING COUNSEL 

The Workers Compensation Commission has raised with me its concerns that on many occasions 

at hearings, instructing solicitors are not present to instruct Counsel. It is often the case workers 

meet with Counsel for the first time at the Commission on the day of the hearing. I have now 

determined that if instructing solicitors are not present at the hearing, the professional costs 

payable at the conclusion of the matter will be based on the fee payable for the teleconference 

and not for the Conciliation / Arbitration. If it becomes necessary, I may require Approved Lawyers 

to certify that a lawyer was present at the hearing and Counsel was properly instructed. 

FUNDING OF THRESHOLD DISPUTES 

I have previously adopted a policy of not funding threshold disputes. In light of the recent 

legislative changes, when the legislation comes into effect, I will be funding threshold disputes 

especially in relation to an entitlement to ongoing medical expenses. A further WIRE will be issued 

at the time. 

Issued 2 September 2015 

MAY 2016 UPDATE 

FUNDING OF APPEALS TO THE MEDICAL APPEAL PANEL 

Practitioners are advised on a change to our policy in relation to the funding of appeals to the 

Medical Appeal Panel. Effectively immediately, WIRO will only fund appeals to the Medical Appeal 

Panel on a Conditional basis. Our POLICY on our website has been updated to reflect this 

change. 

FUNDING OF FIRMS WHICH ADVERTISE “NO WIN NO FEE” 

Practitioners are advised that effective immediately where a firm advertises that their services are 

provided on a “No Win, No Fee” basis then I will accept their offers. All matters for such firms will 

be subject to conditional funding only. This applies to all matters whenever granted. 

In my view such an advertisement is misleading when it refers to matters funded by this office. 

Firms which advertise this offer should acknowledge that they are not entitled to charge a worker 

for any fees or disbursements as these are paid for (where the grant is made) by this office 

through the ILARS Service. 

PAYMENT OF INVOICE 

We are receiving numerous phone calls following up invoices which in many instances have only 

been recently submitted. These enquiries are taking up an enormous amount of our time. Please 

do not make any enquiries on outstanding invoices until a minimum of two months has elapsed 

from the date of your invoice. If payment has not been received within that time please direct an 

Email to the relevant principal lawyer. 



NEW RETURN TO WORK BENEFIT 

On Friday 29 April 2016 the Government announced the commencement of the Workers 

Compensation Amendment (Return to Work Assistance) Regulation 2016. . 

This provides for a new employment assistance benefit of up to $1,000 for injured workers whom 

return to work with a new employer, and education or training assistance of up to $8,000 for 

workers assessed with greater than 20% permanent impairment who have been receiving weekly 

payment for 78 weeks or more (paid or payable). 

NEW MARKET PRACTICE AND PREMIUM GUIDELINES 

These Guidelines were published on 6 May 2016 and relate to policies with a commencement 

date after 30 June 2016. Lawyers whom advise employers should take particular notice of the new 

Guidelines. 

DRAFT OF THE PROPOSED REPLACEMENT FOR THE WORKERS COMPENSATION 

REGULATION 2010 

The 2010 Regulation will expire on 31 August 2016. SIRA have called for public consultation on 

the proposed draft remake of this Regulation. This is available on the SIRA website. The 

consultation period closes on 14 June 2016. Please let me know of any concerns about the 

proposed regulation and I will endeavour to include them in the response from this office. 

Issued 19 May 2016 

AMENDMENT TO FUNDING POLICY 

Attention is drawn to the decision of the Court of Appeal in Sabanayagam and in particular the 

reasons of Acting Justice Sackville which dealt with the authority of insurers to make certain 

decisions about the entitlement of injured workers to weekly compensation. 

I have reviewed many applications for ILARS funding that have been submitted over the last 

month and I have also considered recent decisions of Arbitrators. I have also had regard to the 

decisions of insurers which are said to be effective work capacity decisions that have been 

provided to this office through the Solutions Group as well. 

It now appears that there is an arguable case for workers to proceed to the Workers 

Compensation Commission to seek to challenge a decision which is alleged to be a work capacity 

decision citing, inter alia, s.4, s.9 or s.33 as the basis. 

Each application will be considered on its particular facts. This not a general advance opinion. 

BRIEFING COUNSEL 

With effect for all hearings from 1 August 2016 WIRO will pay $1,400 (excluding gst) for Counsel 

to appear in the Workers Compensation Commission. 

In order to ensure that injured workers receive effective advice about the evidence required to 

support their claim where a lawyer believes that in the particular circumstances of a claim by an 



injured worker that it would be beneficial for the conduct of the claim that an advice from Counsel 

should be obtained at an early stage then WIRO will consider applications for funding for a fee of 

$500 (excluding gst). 

Where a lawyer believes that in the particular circumstances of a claim by an injured worker that it 

would be beneficial for the conduct of the claim that Counsel should be briefed to participate in the 

tele-conference  then WIRO will consider applications for funding for a fee of $500 (excluding gst). 

I wish to stress that this is not an invitation to utilise Counsel in every case as there are many 

cases where such assistance is not necessary. However such an application will be considered on 

the particular facts. 

Issued 28 July 2016 

SECTION 39 CESSATION OF WEEKLY BENEFITS – FUNDING NOW 
AVAILABLE 

Lawyers are advised that ILARS funding is now available where an injured worker has received 

advice from her or his insurer that weekly benefits may cease at the expiration of 260 weeks 

pursuant to s39 of the 1987 Act. 

For a review of the letter to the worker received from the insurer advising of the potential future 

termination of weekly benefits and advice to the worker, funding in the sum of $750 plus GST is 

available. 

Following your advice to the worker, if your instructions are to challenge the degree of whole 

person impairment in a report obtained by the insurer and for that purpose to obtain an 

Independent Medical Report to assess the worker’s whole person impairment, then funding of 

$1,500 (including the original $750) plus GST plus the cost of the Independent Medical Report is 

available. 

A simplified ILARS form for funding these applications is now available on our website -

http://wiro.nsw.gov.au/news/notice-termination-weekly-benefits-workers 

URGENT ILARS FUNDING CHANGE - REPLACEMENT HEARING 
AIDS 

With effect from Monday 9 January 2017, WIRO will not provide funding to lawyers for the purpose 

of submitting a claim for replacement hearing aids. 

Requests for funding will be considered where an Insurer has refused the request for replacement 

hearing aids and there appears to be reasonable prospects of having the decision overturned. 

Prior to funding being provided the WIRO Solutions team will seek to have the decision reviewed 

by the Insurer.                            

Issued 9 January 2017 

http://e.wiro.nsw.gov.au/link/id/zzzz583677c6b94e5354Pzzzz55470a2a0d6d3426/page.html


REVISED ILARS TRAVEL AND ASSOCIATED EXPENSES 
(ALLOWANCES) POLICY 

 

 

The ILARS Travel and Associated Expenses (Allowances) Policy has changed. 

Travel and associated expenses will no longer require pre-approval in certain circumstances. 

Circumstances where pre-approval is not required 

Where a worker is required to attend: 

• An examination by a health practitioner arranged by the worker’s ALSP (where the 

examination is approved under a grant of funding by WIRO), and/or 

• A conciliation and arbitration hearing in the Workers Compensation Commission. 

Travel expenses and allowances not requiring pre-approval 

• Travel by public transport where public transport is the most convenient and least disruptive 

method of travel for the worker 

• Travel by taxi or uber where public transport is not easily accessible and is not the most 

convenient method of travel for the worker 

• Travel by private vehicle at the SIRA rate of $0.55c per km both ways (No separate allowance 

for parking fees unless kms not claimed) 

• Air travel on the basis of best or average economy fare for the day on a reliable carrier 

• Accommodation costs where overnight stay is required (or is reasonably necessary) at 

reasonable rates (generally, and as a guide up to $200 per night per room depending on 

location and availability) 

• An allowance for sustenance of up to $35 per main meal upon production of receipts where 

total travel time per trip is in excess of four (4) hours or overnight stay is required. 

Notes 

Total travel time includes time taken to attend the ‘appointment’ or hearing. 

Sustenance is limited to a total of $70 per day. 

Accounts and receipts must be provided to substantiate all purchased services and claims are to 

be made ex GST. 

ALSPs are not required to arrange travel based on ‘cheapest fare’ or to arrange travel by carriers 

considered unreliable for the provision of service to the public in the region or area where the 

worker is travelling from and to. 

Where urgent travel cannot be avoided or in the event of a cancellation or an event outside the 

control of the passenger or ALSP then best available fare at the time will be met. Where travel 

services are cancelled by the carrier, reasonable attempts to receive a full refund should be made 

by the ALSP prior to submitting their Tax Invoice. 

  



Carers or accompanying persons 

Where a carer or partner is required by a worker to accompany them, please provide prior to 

arranging travel and accommodation, a brief submission as to the necessity for an accompanying 

person and/or a short supporting letter or certificate from the worker’s nominated treating doctor. 

Travel and Associated Expenses (Allowances) not covered by a grant of funding 

Travel and Associated Expenses (Allowances) will not be met for a worker attending: 

• a medical appointment with a treating health practitioner solely for the purpose of treatment or 

medical treatment investigation or 

• an IME appointment arranged by the insurer or 

• an appointment with an Approved Medical Specialist or Medical Appeal Panel appointed by 

the Commission. 

Travel and Accommodation to AMS appointments 

Travel and Associated Expenses (Allowances) to attend AMS or MAP appointments are covered 

by s330 of 1998 Act and are payable by the insurer. 

A request should be made directly of the insurer for payment of such expenses. An ILARS grant 

will not be made or extended for these expenses. 

Note that s125(2) of the 1998 Act provides that such expenses are not recoverable where the 

referral to the AMS is on the application of the worker and the Commission finds that the 

application was unreasonable or unnecessary. 

Reference Material 

s119 Workplace Injury Management and Workers Compensation Act 1998 

s330 Workplace Injury Management and Workers Compensation Act 1998 

s125 Workplace Injury Management and Workers Compensation Act 1998 

Guidelines on Independent Medical Examinations and Reports 2012 

Issued 12 January 2018 

 

 

 

https://www.legislation.nsw.gov.au/#/view/act/1998/86/chap7/part7/sec330
https://www.legislation.nsw.gov.au/#/view/act/1998/86/chap4/part2/div7/sec125

