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The information and statistics provided in the WIRO Solutions Brief are obtained 
from and held in the WIRO database and are accurate as at 6 December 2017. 
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STATISTICS AND OPERATIONS  
 
WIRO Solutions Group operational data (November 2017) 

 
The table below represents the total number of complaints and enquiries received by 
WIRO during the month of November 2017. 
 

 
 
WIRO distinguishes an enquiry from a complaint. An enquiry is a simple request 

for information, including information about the work capacity decision process, and 
may not require WIRO to refer it to an insurer. A complaint is an expression of 

dissatisfaction or grievance which may require WIRO to formally request the insurer 
to provide information.  
 
Point of contact (November 2017) 

 
WIRO receives complaints and enquiries from injured workers in various forms. The 
table below identifies the methods of contact used by injured workers (or their 
representatives) in making a complaint or enquiry to WIRO during the month of 
November 2017.  
 



 

 

 
 
Insurer performance data (November 2017) 

 
The table below represents the number of complaints and enquiries received by 
WIRO during the month of November 2017, categorised by insurer and insurer 
group. 
 

 
 
 
The table below represents the complaints received by WIRO during the month of 
November 2017 categorised by the primary issue raised in the complaint. The 
primary issue is determined by the WIRO staff member at first point of contact with 
the injured worker (or their representative). These figures have been broken down by 
insurer and insurer group. Please note that a complaint raised to WIRO may have 
more than one issue.  
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NO RESPONSE FROM INSURERS  
 
Insurer ‘no response to claim’ and ‘no response to request for review’ cases 

(November 2017) 
 
If a lawyer requests ILARS to extend funding to proceed to the Workers 
Compensation Commission because the insurer appears to have not provided a 
response to the claim or review, ILARS may refer the matter to the WIRO Solutions 
Group to contact the insurer.  
 
The graph below represents the number of ‘no response’ matters that WIRO closed 
during the month of November 2017, categorised by insurer. 
 

 
 
The above ‘no response to claim’ matters are further broken down by WIRO into 
three categories: 
• No response to s66 claim 
• No response to request for s287A review 
• No response to weekly benefits or medical expenses claim. 
 
 
Outcome of insurer ‘NO RESPONSE TO s66 CLAIM’ cases (November 2017) 

 
While a matter may be referred to WIRO Solutions Group as a ‘no response to s66 
claim’ matter, in some instances the information obtained by WIRO indicates that the 
insurer is in fact within timeframes for responding to the claim. 
 
The graph below represents the outcomes of ‘no response to s66 claim’ matters 
during the month of November 2017. 
 



 

 

 
 
Outcome of insurer ‘NO RESPONSE TO REQUEST FOR s287A REVIEW’ cases 

(November 2017) 
 
While a matter may be referred to WIRO Solutions Group as a ‘no response to 
request for review’ matter, in some instances, the information obtained by WIRO 
indicates the insurer is in fact within timeframes for responding to the request for 
review.  
 
The graph below represents the outcomes of s287A ‘no response to request for 
review’ matters during the month of November 2017. 
 



 

 

 
 
Outcome of insurer ‘NO RESPONSE TO WEEKLY BENEFITS OR MEDICAL 
EXPENSES CLAIM’ cases (November 2017) 

 
While a matter may be referred to WIRO Solutions Group as a ‘no response to 
weekly benefits or medical expenses claim’ matter, in some instances, the 
information obtained by WIRO indicates the insurer is in fact within timeframes for 
responding to the request for review.  
 
The graph below represents the outcomes of ‘no response to weekly benefits or 
medical expenses claim’ during the month of November 2017. 
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CASE STUDIES  
 
Worker’s weekly payments stopped due to ambiguous certificates of capacity 

 
The worker’s weekly payments ceased in August 2017 and he was unsure why. The 
insurer advised that the worker’s nominated treating doctor (NTD) had submitted a 
certificate of capacity clearing the worker to return to pre-injury duties. WIRO 
inspected the certificate. It certified the worker fit for trial return to pre-injury duties 
but listed many restrictions such as the need to wear a knee brace, no bending or 
heavy lifting. Subsequent certificates downgraded the worker to suitable duties. It 
was put to the insurer that the certificates showed clear restrictions which should 
have been clarified with the NTD as they appeared contradictory to the concept of 
being fit for pre-injury duties. WIRO also noted the downgrade in subsequent 
certificates were supportive of a claim for weekly payments. The insurer agreed and 
made back payments to the worker for his weekly entitlements for a period of ten 
weeks amounting to nearly $6000.00. 
 

 
Insurer relies on s59A to dispute surgery  

 
The worker’s lawyer contacted WIRO, stating that a request for surgery had been 
sent to the insurer in August 2017, but no response had been received. Following 
WIRO’s inquiry, the insurer denied receiving the original request, but stated the 
worker’s last weekly payment was made in April 2012, and that the worker’s 
entitlement to treatment expired in April 2014. WIRO put it to the insurer that the 
request for medical benefits may still be considered pursuant to s59A(3) of the 
Workers Compensation Act 1987 and the decision in Flying Solo  Properties Pty Ltd 
t/as Artee Signs v Collet [2015] NSWWCCPD 14. WIRO put it to the insurer that, 
insofar as the procedure would give rise to an incapacity for work, the worker’s 
entitlement to medical expenses would be revived.  The insurer agreed that if the 
surgery is approved then s59A(3) would apply, and therefore the request could be 
determined. 
 

 
Insurer tries to recover overpayment 

 
The worker received a letter from the insurer requesting payment of $900 for 
overpaid benefits. The worker stated that the reason for the overpayment was that 
the insurer had failed to implement the 13-week reduction in weekly payments and 
continued to pay the worker up to 95% of her PIAWE in error. WIRO put it to the 
insurer that overpayment can only be recovered by an insurer where this is ordered 
by the Commission or in circumstances where the worker has changed employment 
status pursuant to s58 of the Workers Compensation Act 1987. The insurer 
conceded they made the overpayment in error and waived the request for recovery.  
 
 

 

 



 

 

Delay in approving medical treatment for worker of highest needs 

 
The worker – a paraplegic due to injury – informed WIRO that his walking frame 
(“Rollator”) had been broken for several months. He called his case manager and 
occupational therapist on several occasions to arrange for the frame to be repaired. 
Nothing had been done to date. The insurer followed up with the worker’s 
physiotherapist who advised that finding the correct parts to fix the Rollator frame 
was causing a delay. In a further response issued to WIRO the following day, the 
insurer advised that the replacement parts for the Rollator frame should arrive that 
day. WIRO called the worker who confirmed that the parts had arrived and that his 
frame was now working appropriately. 
 

 
Worker refused request to change nominated treating doctor 

 
A worker was refused her request to change the nominated treating doctor. The 
insurer stated the following: 
 
“Unfortunately, you are unable to do this without valid reasoning and without 
submitting your reasoning to us in writing for review….This would have also been 
explained to you in your Injury Management Plans (IMPs) which note that unless 
your doctor elects to not continue to be your NTD anymore, or they retire or are not 
part of the practice any longer, you cannot change your NTD.” 
 
The insurer further stated the above was a requirement in the SIRA guidelines. 
WIRO pointed out that this was not correct. The choice of nominated treating doctor 
is clearly up to the injured worker, and the insurer does not have discretion to refuse 
this choice or suspend benefits on the basis that they do not agree with that choice. 
WIRO referred to the case of Jackson v Queensland Property Investments Pty Ltd 

(WCC Matter 000936/15), where it was stated a request to change the nominated 
treating doctor does not encompass an evaluative component on the part of the 
insurer, because an injured worker can “choose who medically treats them”. Upon 
receipt of this enquiry, the insurer agreed that they had provided incorrect 
information to the worker and immediately reversed their decision to deny the 
request.  
 

 
Transitional rate of weekly payments incorrectly applied  
 

The worker advised his payments were altered to the transitional rate on 4 April 
2014. Prior to this his weekly benefits amounted to $1,716.40 per week. The worker 
provided a list of payments to WIRO demonstrating that he was not an existing 
recipient, as he received no payments between 20 August 2012 and 3 October 2012. 
WIRO inquired about this gap in payments with the insurer. They confirmed the 
worker’s payments were suspended during that period due to non-submission of 
certificates of capacity and job logs. WIRO put it to the insurer that due to the 
suspension, the worker was not an existing recipient and thus the transitional rate 
could not apply. The insurer agreed. Therefore the worker was entitled to back 
payments at the former rate from 4 April 2014 to date. The insurer was required to 
process approximately $115,000 in back payments. 

 

 



 

 

Insurer gives incorrect advice about medical entitlements 

 
The worker stated her entitlements will cease in December 2017 due to the 
operation of s39 of the Workers Compensation Act 1987 (“the 1987 Act”). She has 
been assessed at 4% WPI. The worker was advised by her specialist that she would 
require a knee replacement in the future, but this ought to be delayed for as long as 
possible. The case manager advised the worker she would only be entitled to 
medical benefits until December 2019 and so she must make the request for a knee 
replacement before this date. WIRO submitted to the insurer that a knee 
replacement is considered an artificial aid pursuant to s59A(6) of the 1987 Act and 
the authority of Anderson v City of Canada Bay Council [2014] NSWWCC 424. Thus 
the worker could request this surgery at any time in the future. The insurer agreed 
that they had erred in advising the worker she could not request knee replacement 
surgery beyond December 2019. They provided a letter to this effect to the worker. 
 

 
Insurer fails to determine weekly payments after the second entitlement period  
 

In July 2017, a worker received an award for weekly compensation in the Workers 
Compensation Commission. The award was for weekly benefits pursuant to s37 of 
the 1987 Act up to August 2015. The worker’s lawyer sent a letter to the insurer 
claiming weekly payments after this date and attached certificates of capacity in 
support. The lawyer requested the insurer assess the worker’s capacity pursuant to 
s38 of the 1987 Act. The insurer responded by issuing a dispute notice rather than a 
work capacity decision. The insurer then advised that they were re-assessing the 
worker’s weekly entitlements under s38. Subsequently, they told WIRO that the 
worker’s entitlements to weekly benefits had been reassessed under s38(6) of the 
1987 Act and determined to be $788.32. The total amount owing to the worker was 
nearly $98,000.00. The decision was forwarded to the worker’s lawyer via email.  

 

 
Pre-injury average weekly earnings calculated incorrectly 

 
The worker believed his pre-injury average weekly earnings (PIAWE) had been 
calculated incorrectly. WIRO requested the PIAWE calculation and wage information 
from the insurer. WIRO noted that the worker had consistently received field 
allowance and location allowance during the relevant period, even when on annual 
leave. WIRO further consulted the worker’s enterprise bargaining agreement. This 
stated that the worker’s ordinary earnings were defined as the base rate of pay, plus 
field allowance and location allowance irrespective of the shift worked. The insurer 
then recalculated the worker’s PIAWE to include these allowances. The worker’s 
ongoing weekly payments were increased and he was paid back over $11,000.00. 

 

 
Insurer’s assessment of relevant period disadvantaged worker  

 
The worker advised his insurer calculated his PIAWE over 52 weeks even though he 
only worked for 6 months during the 12 months before his injury. He also stated he 
had not been paid since his injury and was suffering from financial difficulty. The 
insurer told WIRO that PIAWE was calculated for the 52-week period as the worker 
had concurrent employment. WIRO requested the clarification about the periods 
during which the worker actually worked. The insurer then conceded they erred in 



 

 

their initial response and that the relevant period would be less than 52 weeks. 
Further, since the worker had a second employer, PIAWE would be calculated in 
accordance with Sch 3 of the 1987 Act.  
  

 
Error in suspension of weekly payments 
 
The worker advised her weekly payments ceased several weeks ago as a result of 
her resignation. She resigned citing unsafe duties. Specifically, she was unable to 
take lunch breaks and often worked more than her restricted hours. The insurer told 
WIRO that weekly benefits were suspended pursuant to s48A 1(a) of the Workplace 
Injury Management and Workers Compensation Act 1998. The insurer claimed the 
worker was in breach of her return-to-work obligations. The worker’s claim was then 
transitioned to a new scheme agent. The new agent investigated this suspension 
and allegations of unsafe duties offered. The insurer were unable to determine if the 
previous employer had offered unsafe duties but confirmed the suspension took 
place without prior warning and was therefore invalid. They reinstated the worker’s 
weekly payments and paid back weekly payments from the date of resignation. 
 

 
Indemnity dispute among scheme agents leaves worker without benefits   
 
The worker was injured several years ago when her employer was a government-
owned enterprise. The claim was accepted, she had surgery and then returned to 
work. While she was absent from work, her employer was privatised and a new 
insurer was on risk. The worker recently had a fall at work. A notification was made 
on the new insurer who did not make payments as the worker was not out of pocket. 
Later, the worker required medical treatment. At this stage, the former insurer found 
out about the second incident, citing the latter incident as the reason as to why the 
worker required treatment. The latter insurer declined to make payments citing that 
the worker’s own evidence indicated it was a minor incident. This meant that 
although both events occurred at work, the worker was not receiving any benefits. 
The matter was referred to icare by the WIRO. On either insurer’s narrative, it was 
the employer who was liable. Following the referral to icare, the earlier insurer 
accepted the claim.  
 

 
Insurer issues defective reasonable excuse letter   
 

The worker injured his knee in September 2017. He was sent to a doctor chosen by 
his employer’s work health and safety representative. That GP diagnosed a bacterial 
infection in the knee and indicated the injury was not work-related. The worker 
subsequently saw his own GP interstate where he resides. The second GP found no 
evidence of infection and diagnosed a work-related twisting injury. The worker’s 
claim for weekly payments was reasonably excused due to conflicting accounts 
about causation. WIRO contacted the insurer who provided the reasonable excuse 
letter. WIRO found the reasonable excuse letter did not comply with s268(c) of the 
Workplace Injury Management and Workers Compensation Act 1998 because it did 
not explain how the worker could make a claim for compensation. The insurer 
conceded the letter was invalid due to this defect and subsequently accepted 
provisional liability. 
 



 

 

 
Worker denied the right to change her own rehab provider   

 
The worker requested a change of rehab provider. Her claim manager advised that it 
would not be possible because the cost of engaging a new provider would affect her 
employer’s premium and that the situation was “sensitive”. WIRO raised a 
preliminary inquiry with the insurer, submitting that the worker was entitled to select 
their own rehab provider irrespective of the impact on the employer’s premium. 
WIRO also requested clarification regarding how the situation was “sensitive” such 
that a new rehab provider could not be engaged. The insurer advised that the new 
provider would be considered on the basis of a referral by a doctor. WIRO wrote 
back to the insurer noting that the appointment to obtain the referral itself would first 
require approval. WIRO also requested clarification about what kind of referral was 
required, noting the choice rested with the worker. The insurer wrote back to WIRO 
conceding that no medical referral was required. They subsequently approved the 
change of provider.  
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ILARS REFERRED MATTERS 
 
Often the ILARS Group will work directly with the WIRO Solutions Group in an 
attempt to obtain a more efficient resolution to a matter for a worker. Additionally, 
ILARS will also refer certain matters to the WIRO Solutions Group at the request of 
the worker’s lawyer. 
 
Delay in payment of settlement monies following successful arbitration  

 
The worker’s lawyer advised their client’s claim was determined in June 2017 in 
favour of the worker. The second respondent lodged an appeal against the decision 
of an arbitrator. Pursuant to s352(5A) of the Workplace Injury Management and 
Workers Compensation Act 1998, the appeal does not stay a decision as to weekly 

payments of compensation. The lawyer’s client was yet to receive any weekly 
payments of compensation. The insurer responded to WIRO’s inquiry apologising for 
their case manager who misunderstood legal advice regarding the appeal. The 
insurer then sent an urgent request to Centrelink for a clearance so payments could 
be made. The insurer also advised they would have a discussion with their case 
managers around the stay of the decision concerning weekly compensation during 
an appeal process, to ensure this process is understood.  
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WIRO SOLUTIONS GROUP RECENT ACTIVITIES 
 
WIRO Solutions Group outreach work 

 
During November 2017, the WIRO Solutions Group met with representatives from 
GIO, the United Services Union and the State Insurance Regulatory Authority to 
provide feedback on insurer performance, the operation of the WIRO Solutions 



 

 

Group, and current issues in the scheme. Of particular interest this month, there was 
discussion concerning various insurers placing misleading conditions on how and 
why a worker can request a change of nominated treating doctor.  
 
Jeffrey Gabriel, Director of the Solutions Group presented at the IQPC Australia 
Customer Advocacy and Complaints Resolution 2017 seminar. This was attended by 
60 delegates from complaint handling bodies around Australia including the Financial 
Ombudsman Service, insurers, major utilities, local government and 
telecommunications.  
 
WIRO welcomes invitations from all insurers to meet with WIRO in order to discuss 
the general operation of the workers compensation scheme, or the activities of the 
WIRO Solutions Group. WIRO also regularly meets with insurers to provide insurer 
specific feedback on performance and discuss systemic issues identified by the 
WIRO Solutions Group. 
 
For convenience WIRO staff are happy to travel to insurers' offices to undertake 
these meetings. If you would like to arrange a meeting with the WIRO Solutions 
Group, please contact Jeffrey Gabriel at jeffrey.gabriel@wiro.nsw.gov.au or (02) 
8281 6308. 
 
WIRO Bulletin  

 
In addition to this insurer brief WIRO produces a monthly WIRO Bulletin which 
highlights current news updates and case law decisions, and provides information 
and trends on the workers compensation scheme in New South Wales. To subscribe 
to the WIRO Bulletin or WIRO Solutions Brief, please email editor@wiro.nsw.gov.au. 
 
WIRO on social media 

 
To keep updated regularly with what’s happening with WIRO, follow us on our 
Facebook page and LinkedIn accounts. 
 
https://www.facebook.com/wiroNSW 
https://www.linkedin.com/company/wiro 
https://twitter.com/WIRONSW 
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FROM THE WIRO 
 
During November, WIRO received several complaints from injured workers because 
their insurers were placing conditions on their ability to change nominated treating 
doctors. Insurers were inserting these conditions in injury management plans and 
then suspending weekly benefits if a worker did not have a “valid reason” for 
changing providers. WIRO had reported many of these matters to SIRA. It is clear 
that the choice of nominated treating doctors belongs to the worker. A worker’s 
benefits cannot be suspended because they choose to engage a different doctor. 
 
The majority of claims have now been transferred away from QBE and CGU. WIRO 
has received a number of complaints from injured workers whose claims have not 

mailto:jeffrey.gabriel@wiro.nsw.gov.au
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been determined in a timely manner due to this transition. The legislative obligation 
to determine claims within prescribed timeframes exists regardless of an insurer 
changing during that period. The transfer of a file is not an excuse. If any injured 
workers encounter difficulties or have questions about this process, feel free to 
contact WIRO on 13 9476.  
 
Shortly, thousands of workers will have their weekly benefits cease due to the 
operation of s39 of the Workers Compensation Act 1987. WIRO is assisting workers 
by providing access to lawyers for legal advice. We note icare’s Community Support 
Service is available to injured workers and SIRA has fact sheets published on its 
website. We have also provided a guide for lawyers, which can be downloaded by 
visiting http://wiro.nsw.gov.au/section-39-guide-information-lawyers-injured-workers  
 
We remind you that information is available via WIRO’s series of information videos. 
These videos are tailored to assist workers, insurers and lawyers in dealing with this 
provision. They also provide details of WIRO’s funding scheme for disputes related 
to the assessment of permanent impairment for the purpose of s39. You can find all 
the videos on our YouTube channel – WIRO YouTube. 
 
I encourage everyone to let me know of any problems that may arise in relation to 
s39. Please contact the WIRO Solutions Group on 13 9476 or by email at 
complaints@wiro.nsw.gov.au.  
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