
 
 

 
Page 1 of 5 

 Level 4, 1 Oxford Street, Darlinghurst NSW 2010 
T: 13 9476 
contact@wiro.nsw.gov.au  
www.wiro.nsw.gov.au 

RECOMMENDATION FOLLOWING AN APPLICATION FOR REVIEW OF 
THE INSURER’S WORK CAPACITY DECISION PURSUANT TO SECTION 
44(1)(c) OF THE WORKERS COMPENSATION ACT 1987. 
 
 
SUMMARY: 
 

a. The work capacity decision of the Insurer dated 2 June 2014 is set 
aside. 
 

b. The applicant is to be reinstated to her weekly payments at the rate 
applicable prior to 9 September 2014. 
 

c. The payments are to be back-dated to 9 September 2014. 
 

d. Such payments are to continue until such time as a further work 
capacity decision is made and comes into effect. 

 

Introduction and background 

 

1. The applicant seeks procedural review of a work capacity decision made 

by the Insurer on 2 June 2014.  The decision advised the applicant that 

her weekly payments of compensation would reduce to $6.33 per week 

from 9 September 2014.  The applicant sought internal review and the 

Internal Review Decision (IRD) was dated 7 August 2014. The IRD 

notified that applicant that her entitlement to weekly payments would 

reduce to zero and her payments would cease on 13 November 2014. 

She then sought Merit Review on or about 3 September 2014 and the 

Authority issued the Merit Review recommendation on 25 September 

2014.  The applicant made application to this office on 20 October 2014. 

 

2. I am satisfied that the applicant has made the application for procedural 

review in the proper form and within time.  

  
3. On 7 January 2012 the applicant suffered injury to her lower back during 

the course of her employment as a “team member”.  The applicant has 
returned to suitable duties with the pre-injury employer working in a 
reduced capacity as per her medical certification at the time of the work 
capacity decision.   

 
4. The applicant was in receipt of weekly payments immediately before 1 

October 2012 and according to Clause 8 of Part 19H of Schedule 6 of 
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the Workers Compensation Act 1987 (the 1987 Act) the Insurer is 

required to conduct a work capacity assessment.  

 

5. Section 44A of the 1987 Act provides that a work capacity assessment 

must be conducted in accordance with the WorkCover Work Capacity 

Guidelines (Guidelines). The relevant version of the Guidelines came 

into effect on 11 October 2013. 

 
Submissions by the applicant 
 

6. Section 44(1)(c) of the 1987 Act states that this review is “only of the 

insurer’s procedures in making the work capacity decision and not of 

any judgment or discretion exercised by the insurer.” The applicant has 

made a submission that she does not believe that the Insurer has 

complied with the legislative requirements in relation to the decision.  

 

Submissions by the Insurer 

 

7. The Insurer has not provided submissions in response to the application.   

 

The Decision 
 

8. At the paragraph titled “6. Evidence considered in making the decision” 
(which can be found on page 6 of 8 in the decision)the following 
documents are listed: 

 

 Independent Medical Examination report completed by Dr C, 
Consultant Neurosurgeon dated 27/10/2013; 

 Supplementary report completed by Dr C, Consultant 
Neurosurgeon dated 27/10/13; 

 Independent Medical Examination report completed by Dr M, 
Orthopaedic Surgeon dated 30/10/2012; 

 Treating Specialist  report completed by Dr B, Neurosurgeon 
dated 4/12/2013; 

 Final Gym program report compiled by A N of Peak Conditioning 
dated 23/04/2013; 

 Earning Capacity Assessment prepared by E B of CAS dated 
12/04/2013; 

 Certificates of Capacity completed by Dr K, various dates; 

 Return to Work Plan, completed by Return to Work Co-ordinator 
L W, various dates; 

 X-Ray report compiled by Dr A G dated 1/01/2012; 
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9. The Insurer referred the applicant to the Earning Capacity Assessment 

report which identified 3 suitable employment options being Customer 
Service Officer, Sales Assistant and Receptionist.   
 

10. The Insurer accepted these as suitable employment options for the 
applicant and advised “you underwent an assessment by CAS who 
determined that you had the suitable skills and training to perform the 
employment options listed above.  The assessment was based upon 
your clinical presentation and the information provided by you at the 
assessment.”  

 
11. The Earning Capacity Assessment referred to by the Insurer was dated 

12 April 2013.   
 

12. When relying upon evidence to determine the applicant’s “current work 
capacity” the emphasis is on the word current.  The document which 
forms the basis of the Insurer’s assessment of the applicant’s current 
work capacity was 14 months old at the time of the assessment.   

 
13. Guideline 2.3 states that “All decisions made in relation to the worker’s 

recovery and work capacity should be timely, informed and evidence 
based.” 

 
14. The Insurer has not complied with the Guideline.  The Insurer’s reliance 

upon a report obtained over a year prior to the work capacity decision 
cannot be considered timely. This is sufficient to set aside the work 
capacity decision. 

 
15. The IRD dated 7 August 2014 advises the applicant that her weekly 

payments will cease from 13 November 2014.  Therefore, this IRD 
impacts upon the applicant’s entitlement to medical and treatment 
expenses whereas the work capacity decision did not. 

 
16. Guideline 5.3.2 states the insurer is to advise of the impact the decision 

will have on the applicant in terms of her ongoing medical and treatment 
expenses. 

 
17. The applicant had received in excess of 130 weeks of weekly payments 

by the time the internal review had taken place.  The applicant was 
“advised”  of several things in such an eccentric, not to say garbled way 
as to be incapable of coherent summary; hence I will reproduce the 
relevant paragraphs thus: 
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“Your entitlement to medical and related expenses has already 
been found to continue in accordance with the provisions of 
Section 59A and Section 60 of the Workers Compensation Act 
1987.”1 
 
“However, given the amount your entitlement to medical and 
related that you are able to earn in suitable employment, under 
Section 59A(2) of the Workers Compensation Act 1987, your 
entitlement to compensation costs of treatment, service or 
assistance given or provided under Section 60 of the Workers 
Compensation Act 1987 will cease on 13 November 2015 (12 
months after your weekly payments of compensation ceased).” 

 
18. First, the second paragraph above does not make any sense and the 

Insurer cannot expect the applicant to be able to comprehend the 
intention of that paragraph.2 

 
19. Guideline 5.3.1 requires the Insurer to provide the applicant with plain 

language communication regarding the work capacity decision. One 
requirement is to communicate a clear message.  The paragraph 
referred to fails to comply with this Guideline. 
 

20. Secondly, the above was an inadequate explanation, because the 
applicant was not advised that by virtue of Section 59A(2) that her 
entitlement to medical expenses would actually cease 12 months after 
her entitlement to weekly payments ceases (since she has received 
more than 130 weeks of weekly payments) and pursuant to Section 
59A(3) her rights to medical and related expenses might once again  be 
revived during the course of any period of further entitlement to weekly 
payments which might arise in the future.3   

 
FINDING 
 

21. Under the legislation the Insurer can make an assessment of the 
applicant’s work capacity and then a decision about that work capacity, 
but they must comply with the legislation, the Regulation and the 
Guidelines in order to produce a procedurally correct result. In the 
current instance there has been a breach of the Guidelines which are to 
be treated as delegated legislation. Accordingly the work capacity 
decision must be found to be invalid. 

 

                                            
1
 This may be referring to the work capacity decision dated 2 June 2014, although this is 

unclear. 
2
 A comment I would not limit to “the applicant.” 

3
 See the decision of Vella v Penrith City Council [2014] NSWWCC 363 at 48-96. 
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RECOMMENDATION 
 

22. The work capacity decision of the Insurer dated 2 June 2014 is set 
aside. 
 

23. The applicant is to be reinstated to her weekly payments at the rate 
applicable prior to 9 September 2014. 

 
24. The payments are to be back-dated to 9 September 2014. 

 
25. Such payments are to continue until such time as a further work capacity 

decision is made and comes into effect. 
  
  

Tracey Emanuel 

Delegate of the WorkCover Independent Review Officer  

25 November 2014 


