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OCTOBER 2018   
 
ISSUE NUMBER 22 
 
The information and statistics provided in the WIRO Solutions Brief are obtained from and 
held in the WIRO database and are accurate as at 8 October 2018. 
 

···················································································· 
 

STATISTICS AND OPERATIONS  
 
WIRO Solutions Group operational data (September 2018) 
 
WIRO distinguishes an enquiry from a complaint. An enquiry is a simple request for 
information, including information about the work capacity decision process, and may not 
require WIRO to refer it to an insurer. A complaint is an expression of dissatisfaction or 
grievance, that may require WIRO to formally request the insurer to provide information. 
The table below represents the total number of complaints and enquiries received by WIRO 
during the month of September 2018. This table does not include ILARS-referred “No 
Response to Claim” matters. 
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Point of contact (September 2018) 
 
WIRO receives complaints and enquiries in various forms. The table below identifies the 
methods of contact used by injured workers (or their representatives) in making a complaint 
or enquiry to WIRO during the month of September 2018.  
 
 

 
 
 
Insurer performance data (September 2018) 
 
The table below represents the number of complaints and enquiries received by WIRO 
during the month of September 2018, categorised by insurer and insurer group. This table 
does not include ILARS-referred “No Response to Claim” matters. However, the table does 
include complaints that WIRO has declined to investigate. 
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The table below represents the complaints received by WIRO during the month of 
September 2018, categorised by the primary issue raised in the complaint. The primary 
issue is determined by the WIRO staff member at first point of contact with the injured 
worker (or their representative). These figures have been broken down by insurer and 
insurer group. Please note that a complaint raised to WIRO may have more than one issue, 
but they are not displayed below. This table includes ILARS-referred “No Response to 
Claim” matters, which are given the primary issue “NRTC.” The table also includes 
complaints WIRO does not accept because the subject matter is outside our jurisdiction 
(e.g. a complaint about a lawyer). 
 

 
 
As we have reported previously, WIRO notes there has been a significant increase over the 
past few months in the number of complaints against EML in relation to “Delay in 
determining liability” and “No Response to Claim.” Specifically, there have been numerous 
complaints in relation to the above issues for hearing loss claims.  We have been liaising 
with iCare and EML in relation to same.  
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NO RESPONSE FROM INSURERS  
 
Insurer ‘no response to claim’ and ‘no response to request for review’ cases 
(September 2018) 
 
If a lawyer requests ILARS funding to proceed to the Workers Compensation Commission 
because the insurer appears to have failed to determine the claim or request for review, 
ILARS may refer the matter to the Solutions Group to contact the insurer.  
 
The graph below represents the number of ‘no response’ matters that WIRO closed during 
the month of September 2018, categorised by insurer. 
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There has been a significant increase over the past few months of complaints of this type 
against EML and specifically in relation to hearing loss claims 
 
The above ‘no response to claim’ matters are further broken down by WIRO into three 
categories: 
• No response to s66 claim 
• No response to request for s287A review 
• No response to weekly benefits or medical expenses claim 
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Outcome of insurer ‘NO RESPONSE TO s66 CLAIM’ cases (September 2018) 
 
While a matter may be referred to WIRO Solutions Group as a ‘no response to s66 claim’ 
matter, in some instances the information obtained by WIRO indicates that the insurer is in 
fact within timeframes for responding to the claim. 
 
The graph below represents the outcomes of ‘no response to s66 claim’ matters during the 
month of September 2018. 
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Outcome of insurer ‘NO RESPONSE TO REQUEST FOR s287A REVIEW’ cases 
(September 2018) 
 
While a matter may be referred to WIRO Solutions Group as a ‘no response to request for 
review’ matter, in some instances the information obtained by WIRO indicates the insurer 
is in fact within timeframes for responding to the request for review.  
 
The graph below represents the outcomes of s287A ‘no response to request for review’ 
matters during the month of September 2018. 
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Outcome of insurer ‘NO RESPONSE TO WEEKLY BENEFITS OR MEDICAL 
EXPENSES CLAIM’ cases (September 2018) 
 
While a matter may be referred to WIRO Solutions Group as a ‘no response to weekly 
benefits or medical expenses claim’ matter, in some instances the information obtained by 
WIRO indicates the insurer is in fact within timeframes for responding to the request for 
review.  
 
The graph below represents the outcomes of ‘no response to weekly benefits or medical 
expenses claim’ during the month of September 2018. 
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CASE STUDIES  
 
Delay in payment of WCC determination 
 
The injured worker was awarded weekly benefits and medical expenses dating back to 
September 2014. The insurer had paid all awarded monies except for a Medicare Notice of 
Past Benefits. The worker was not aware of this until Medicare contacted her stating that 
they would commence legal proceedings unless she paid the outstanding monies. WIRO 
contacted the insurer and it responded that the extra amount for Medicare was now the 
worker’s responsibility. WIRO obtained a copy of the Certificate of Determination, which 
clearly stated that medical expenses were awarded in a specific amount “plus” Medicare. 
WIRO put this to the insurer and it sought legal advice. The insurer then cited an 
administrative error, claiming it believed there had been 2 Notices of Past Benefits but now 
realised there was only one which it neglected to be pay. The insurer then made an 
immediate payment.  
 

 
Dispute over past weekly payments owed  
 
A worker complained that her employer had not been passing on weekly payments. 
Following WIRO’s inquiry, the insurer obtained a commitment from the employer to make 
payment on 23 August 2018. The worker made contact a week after that date and advised 
that she had not received payment and she did not agree with the back-pay calculation that 
had been provided to her. WIRO put this to the insurer, it recalculated the amount owing 
and instructed the employer to make payment. The worker subsequently received a net 
payment of around $4,000.00 along with payslips explaining the payment. 

 

 
Weekly payments not paid properly  
 
The worker advised that for a six-week period during the first entitlement period, the 
employer only paid weekly payments up to 80% of PIAWE. The worker advised that he had 
attempted to rectify the problem with the insurer on multiple occasions, without success. 
WIRO contacted the insurer and, after two business days, it confirmed that the correct 
payments had been made. 
 

 
Insurer refused to provide medical report 
 
The worker's legal representative tried on numerous occasions since 2017 to obtain an IME 
report from the insurer. The insurer refused to provide the report, arguing that because it 
did not rely on the report to dispute the claim, it was not required to produce it. WIRO 
escalated the complaint with a Further Inquiry, noting that the insurer’s position ignored 
Clause 41(4) of the Regulation, which states: 
 

The obligation in this clause to provide a copy of a report applies to any report that is 
relevant to the claim or any aspect of the claim to which the decision relates, whether 
or not the report supports the reasons for the decision.  
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WIRO expressed the view that the obligation to disclose the report applies “whether or not 
the report supports the reasons for the decision.” This contemplates that insurers will hold 
reports that do not support a decision to dispute a claim and requires their disclosure. The 
insurer then agreed to release the report to the worker's lawyer. 
 

 
Overpayment of weekly payments 
 
The worker complained that the insurer was seeking recovery of a $20,000 overpayment 
of wages, which had accumulated over a six-month period when the insurer and employer 
were both paying him weekly benefits. The error was not identified until the employer 
submitted a wage reimbursement schedule to the insurer, which then contacted the worker 
requesting a repayment plan. WIRO highlighted previous decisions of the Commission 
regarding overpayment and reminded the insurer that there are limited grounds for recovery 
of workers compensation (as opposed to overpaid wages). The insurer agreed not to further 
pursue the recovery of overpaid weekly payments. 
 

 
Medical Assessment Certificate leads to reinstatement of weekly payments 
 
On 25 December 2017, the worker's payments ceased pursuant to s39 of the WCA. The 
worker subsequently obtained a Medical Assessment Certificate (MAC), which determined 
that her degree of permanent impairment was not fully ascertainable. The worker served 
this to the insurer, but it did not respond. WIRO contacted the insurer and pointed out that 
as the worker was an existing recipient of weekly payments, it should resume weekly 
payments from the date of the MAC. The insurer agreed and made back payments.  
 

 
Insurer reviews claim for domestic assistance  
 
The worker’s legal representative advised WIRO that their client underwent a spinal fusion 
and required domestic assistance. The insurer declined the request under s60AA WCA, 
based upon a report it possessed, that opined that the assistance was not required because 
the worker could use a long-handled reacher and be assisted by her partner. WIRO noted 
that the worker’s partner was employed and there were long periods of the day when the 
worker was by herself at home.  In response, the insurer approved cleaning services under 
s60AA as well as a shower chair and a custom chair under s60 WCA. 
 

 
Delay in recrediting leave following WCC proceedings 
 
The worker was awarded weekly benefits totalling more than $65,000.00. He was advised 
he would only receive around $28,000.00 with the balance to be used to recredit multiple 
types of leave. The worker did not wish for annual leave and long service leave to be 
recredited and wanted to receive their monetary value, but the insurer instead recredited 
his leave entitlements. In response to our inquiry, the insurer stated it was only recrediting 
sick leave, but the worker provided payslips that showed that he was paid long service 
leave for a period that the insurer said was paid sick leave. WIRO put this to the insurer, 
which responded by referring to a Department of Education ‘Handbook’ that instructed that 
when a worker exhausted paid sick leave they can be paid accrued long service leave. The 
insurer said that because the worker was off sick, the accrued long service leave should be 
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treated as sick leave. WIRO referred the insurer to s49 and s50 WCA which provides that 
long service leave is not required to be recredited. The insurer stated the employer was not 
prepared to change their position. WIRO issued a Further Inquiry, noting the obligations 
pursuant to s49 and s50 WCA and expressed the view that the type of leave taken was 
determinative and the fact that the worker used the leave “for medical reasons” was 
irrelevant. The insurer then confirmed that weekly payments would be paid in addition to 
accrued long service leave.  
 

 
Leave recredited during period that worker was not employed 
 
A Certificate of Determination from November 2017 awarded weekly payments for a closed 
period from August 2014 to September 2016. The worker complained that the insurer had 
recredited leave entitlements. WIRO asked the insurer to clarify the leave taken and 
recredited. It provided a spreadsheet in response. WIRO discussed the spreadsheet with 
the worker and ascertained that even though the worker left the employer in December 
2015, monies were forwarded to the employer to “recredit” leave taken after that date. The 
insurer admitted that this was an error and arranged an $11,000.00 payment to rectify this. 
The worker was delighted at the outcome.   
 

 
Insurer reviews worker’s need for automatic car 
 
The worker suffered a shoulder injury and had 3 failed operations. He was performing full 
time suitable duties in a remote part of NSW. His surgeon opined that he could only drive 
an automatic vehicle and the previous scheme agent provided him with one, as the 
company vehicles were all manual transmissions. The current scheme agent advised the 
worker that it would no longer pay for a hire car. WIRO queried the insurer’s decision noting 
that the worker resided in a remote region; job prospects were low and there would be an 
increase in weekly payments if the worker could not perform suitable duties. The insurer 
agreed to continue supplying the automatic vehicle and it organised a workplace 
assessment. 
 

 
Weekly payments cease prematurely due to retirement age   
 
A worker was informed by his case manager that he would not be entitled to weekly 
payments when he was set to undergo surgery as he had reached his retirement age of 
65.5 years. WIRO referred the insurer to Section 52 (2) (a) WCA and suggested that the 
worker would be entitled to weekly payments (if he had incapacity) until first anniversary of 
his retirement age. The insurer agreed.  
 

 
Insurer issues a work capacity decision in an improper form 
 
A document titled “s74 dispute notice” was issued dated in July 2018, which reduced weekly 
payments to around $300.00 effective from August 2018, on the basis that the worker had 
capacity to work 20 hours per week and an ability to earn $700.00 per week. In September 
2018, the worker received a “work capacity decision,” that raised the same issues, but her 
rate of weekly payments was further reduced to $250.00 effective from December 2018. 
The worker’s lawyer complained that the “dispute notice” document conveyed a Work 
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Capacity Decision, which was defective because it did not provide the correct period of 
notice for the reduction in weekly payments and did not notify the options for the worker to 
challenge the decision. WIRO reviewed the documents and asked the insurer to consider 
amending the “dispute notice” to remove the parts that replicated the Work Capacity 
Decision, and to reinstate weekly payments until the September 2018 Work Capacity 
Decision took effect. The insurer agreed. The worker was back paid around $1500.00 and 
weekly payments of around $1000.00 per week will continue until the decision takes effect 
in December 2018.  
  

 
Worker’s claim for domestic assistance disputed  
 
The worker received an email from his case manager stating that gardening assistance 
would no longer be provided after October 2018. The worker expressed his concern and 
said that he cannot do this himself, because he has significant restrictions following spinal 
fusion surgery less than 12 months ago. WIRO contacted the insurer for review and asked 
it to review its decision. It acknowledged that the worker would likely exceed the 15% WPI 
threshold under s60AA WCA and it withdrew the decision. The insurer advised WIRO that 
it would organise a proactive assessment of WPI.  
 

 
Insurer queries claim for hearing aids 
 
The worker's legal representative complained that a claim for hearing aids was submitted 
to the insurer in August 2018, and no response was received. WIRO asked the insurer 
about the delay and it contacted the worker to ask, “If he would really wear the hearing aids 
if they were provided?" The worker’s lawyer complained that it was inappropriate to contact 
the worker directly to ask a question of that nature. The insurer acknowledged that it was 
inappropriate to contact the worker directly that was and apologised for this action. It 
subsequently accepted the claim for hearing aids. 
 

 
Request for surgery not determined within 12 months 
 
The worker complained that the insurer had failed to determine a claim for hip replacement 
surgery made in September 2017 and August 2018. WIRO contacted the insurer and it 
responded that over the life of the claim, 4 treating specialists, the NTD and an IME opined 
that the hip replacement was reasonably necessary to address the compensable injury and 
it had not determined the claim within timeframes. The insurer subsequently accepted the 
claim. 
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WIRO SOLUTIONS GROUP RECENT ACTIVITIES 
 
WIRO’s Solutions Group’s outreach work 
 
In September 2018, we presented to a forum Central Councillors of the Public Service 
Association of NSW and also met with representatives from SIRA to provide feedback on 
insurer performance, the operation of the Group and current issues within the Scheme.  
 
WIRO’s Solutions Group welcomes invitations from all insurers, trade unions and other 
groups to meet with us to discuss the general operation of the scheme, or the activities of 
the Group. We also regularly meet with insurers to provide specific feedback on their 
performance and to discuss systemic issues that we have identified. For convenience, 
WIRO staff members are happy to travel to insurers' offices for these meetings. If you would 
like to arrange a meeting with the Group, please contact Jeffrey Gabriel at 
jeffrey.gabriel@wiro.nsw.gov.au or (02) 8281 6308. 
 
WIRO Bulletin  
 
In addition to this insurer brief, WIRO produces a monthly WIRO Bulletin, which highlights 
current news updates and decisions and provides information regarding trends identified in 
the scheme. To subscribe to the WIRO Bulletin or WIRO Solutions Brief, please email 
editor@wiro.nsw.gov.au. 
 
WIRO on social media 
 
To keep updated regularly with what’s happening with WIRO, follow us on our Facebook 
page and LinkedIn accounts. 
 
https://www.facebook.com/wiroNSW 
https://www.linkedin.com/company/wiro 
https://twitter.com/WIRONSW 
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