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WCC – Arbitrator Decisions 

Section 38A WCA - Reasoning in Vostek Industries Pty Limited v White is 
binding upon Arbitrators 

Waters v Tutola Pty Limited (Deregistered) [2019] NSWWCC 6 – Arbitrator Philip 

Young – 11 December 2018 

Background 

The worker claimed continuing weekly compensation from 30 March 2016 under s 38A 

WCA. There was no dispute that she is a worker with highest needs and/or that she 

suffered more than 30% WPI and the issues for determination were: (1) The calculation of 

compensation under s 38A WCA; and (2) Whether the arbitrator was bound by the 

Presidential decision in Vostek Industries Pty Limited v White (Vostek). The parties agreed 

that the transition rate is $788.32 per week (as adjusted). 

The worker relied upon President Keating’s decision in Vostek, which provides that the 

language of s 38A WCA is clear and unambiguous and that it “…is intended to provide a 

minimum amount of compensation, if the terms of section 38 (1) are met”. The President 

had earlier outlined a 3-step approach in relation to an entitlement under s 38A WCA in 

Hee v State Transit Authority of NSW.  

The respondent argued that a proper construction of s 38A is to consider the worker’s 

actual earnings from 30 March 2016 and to reduce the entitlement to weekly payments 

accordingly and that Vostek was incorrectly decided. 

 



 

WIRO Bulletin |#28 Page 2 

Arbitrator Philip Young stated: 

13. Senior Arbitrator Capel in his Certificate of Determination in Vostek outlined a 

number of reasons why Mr White in that matter was entitled to receive the figure for 

weekly payments identified in section 38A in addition to his earnings. In Vostek the 

President (at [27]) outlined the three components necessary (by reason of Hee) to 

establish an entitlement to section 38A weekly payments. The first component is a 

determination of the weekly compensation payable in accordance with section 38 (7) 

of the 1987 Act. The applicant in this matter has current work capacity after the 

second entitlement period. The second consideration is the amount of compensation 

“payable”. There were no submissions in this matter concerning those precise figures 

and I take it that they are not problematic for the applicant’s case and this would 

appear to be supported by the schedules referred to by the respondent’s solicitor.  

14. The third consideration to be made is whether the amount of compensation 

payable is less than the prescribed rate (as adjusted from time to time) under section 

38A. There was no issue seriously pressed that the amount of compensation payable 

to the applicant following a section 38 (7) calculation was less than the prescribed 

rate, as adjusted, at all material times since 30 March 2016.  

15. The central and only issue in the President’s decision in Vostek is set out at [33], 

namely whether the Senior Arbitrator was in error by “misconstruing section 38A of 

the 1987 Act by finding that it authorises the payment of weekly compensation of 

$788.32 (as adjusted) to a worker with highest needs, without taking into account the 

worker’s earnings”. After reviewing at length the relevant legislation and principles of 

statutory construction, the President noted (at [115]):  

…broadly speaking, it may be accepted that sections 36-38 quantify the 

compensation payable taking into account a proportion of the worker’s PIAWE 

less the amount of the worker’s earnings or ability to earn. However, section 

38(A) of the 1987 Act operates differently, in that, the worker’s PIAWE 

calculated ‘in 4 accordance with this subdivision’ is only relevant to determine 

if the provision is triggered. Once it is triggered, contrary to the appellant’s 

submission, the worker’s PIAWE becomes irrelevant to the quantification of the 

compensation payable.  

16. The nub of President Judge Keating’s decision in Vostek is that the applicant’s 

earnings ought not to be taken into account in deciding the applicant’s entitlement to 

weekly payments of compensation at the rate prescribed by section 38A of the 1987 

Act. As I have earlier concluded, this was the “central and only” issue in Vostek. That 

being so, I conclude that the President’s decision is ratio decidendi to that effect, not 

merely obiter dicta. It is therefore appropriate for this Commission by reason of 

principles regarding stare decisis and in deference to a superior tribunal to be bound 

by the President’s reasoning in Vostek and to make an award in favour of the 

applicant in this matter. 

The arbitrator awarded the worker continuing weekly payments from 30 March 2016 at the 

rate of $788.32 per week (as adjusted) under s 38A WCA, with credit to the respondent for 

payments made.  
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Section 11A WCA defence successful as the respondent’s recruitment 
processes were “broadly compliant with applicable statutory requirements 
and guidelines” 

Albao v State of New South Wales (Department of Justice) [2019] NSWWCC 7 – 

Arbitrator Rachel Homan – 12 December 2018 

Background 

The worker was employed by the Respondent as a WH&S Officer. On 7 July 2017, she 

claimed compensation for a psychological injury and alleged that this was caused by 

workplace discrimination, bullying and isolation and not being given equal employment 

opportunities. The insurer did not dispute injury, but it relied upon s 11A WCA (transfer 

and/or promotion and/or provision of employment benefits to workers). On 6 February 

2018, it maintained that dispute upon review.  

Arbitrator Rachel Homan identified the factual issues as: (1) Whether events comprising 

workplace discrimination, bullying, isolation and not being given equal employment 

opportunities caused a psychological condition? (2) whether any injury was wholly or 

predominantly caused by reasonable action by or on behalf of the employer pursuant to s 

11A (1) WCA? and (3) the amount of any entitlement to weekly payments.  

The arbitrator held that the respondent’s recruitment processes broadly complied with the 

acceptable statutory requirements and guidelines and that the worker was not denied roles 

for reasons other than comparative suitability or merit. There was no concealment or 

deliberate withholding of information about upcoming roles and many of the vacancies that 

she complained about were not required to be filled after advertisement or expression of 

interest. These were strong indicators that its actions were reasonable. She also held that 

the worker did not have a clear understanding of the reasons why the recruitment actions 

proceeded in the way they did and that where positions were being filed from talent pools, 

I there was no reasonable obligation upon the employer to give feedback to persons 

outside the talent pool as to why they were not offered a position. She also stated: 

129. As I have indicated above, the applicant has identified a range of other 

behaviours in the workplace, particularly involving Ms O’Keefe and to some degree 

Ms Baker, which she perceived as isolating and exclusionary. I accept that there 

were real events in the workplace of this nature that were perceived unfavourably by 

the applicant, whether or not those perceptions were rational, reasonable or 

proportionate. I also accept that these contributed to the applicant’s psychological 

injury. I am not satisfied, however, that these diminished the predominant role played 

by the respondent’s actions with regard to transfer, promotion and /or provision of 

employment benefits, in causing the applicant’s psychological condition. 

Accordingly, she entered an award for the respondent. 
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Consent orders set aside ‘in the interests of justice’ – threshold dispute 
referred to an AMS 

Clarke v State of New South Wales (Greystanes Disability Services) [2019] NSWWCC 

11 – Senior Arbitrator Glenn Capel - 17 December 2018  

Background 

On 18 March 2007, the worker injured her left hip, left shoulder, cervical and lumbar spines 

at work. On 3 September 2009, she made a claim under s 66 WCA for 20% WPI, based 

upon assessments of Dr Matalani (5% WPI cervical spine, 5% WPI lumbar spine, 2% WPI 

ADLs, 1% WPI scarring, 4% WPI left lower extremity (hip) and 5% WPI left upper extremity 

(shoulder)). On/about 25 November 2010, the parties entered into a Complying Agreement 

based upon those assessments.  

On 13 June 2018, the worker claimed compensation under s 66 WCA for 37% WPI (with 

credit for payments made) based upon assessments from Dr Giblin (5% WPI cervical 

spine), 7% WPI lumbar spine, 1% WPI scarring, 10% WPI left lower extremity (hip), 6% 

WPI right lower extremity (hip), 6% WPI left upper extremity (shoulder) and 8% WPI right 

upper extremity (shoulder). However, the insurer disputed the claim.  

Senior Arbitrator Capel conducted a conciliation conference on 31 October 2018, during 

which the deleted her claims for s 60 expenses and domestic assistance and, by consent, 

the respondent agreed to pay an amount under s 60 WCA. He stated: 

8. It was agreed that if the applicant succeeded in the dispute regarding the allegation 

of an injury to her right lower extremity (hip) on 18 March 2007 and/or the 

consequential condition in her right lower extremity (hip) and right upper extremity 

(shoulder), her claim should be referred to an AMS. However, if she failed in her 

claim regarding these body parts, there should be no order.  

 

9. Despite the agreement between the parties, I determined that it was appropriate 

to remit this matter to the Registrar for referral to an AMS for assessment of the whole 

person impairment of the applicant’s left lower extremity (hip) and the left upper 

extremity (shoulder) due to injury sustained on 18 March 2007, and for the AMS to 

combine his assessment with the previously agreed assessments. In doing so, I 

granted the parties leave to file and serve written submissions.  

On 8 November 2018, he issued a COD, which determined that the worker did not suffer 

an injury to her right hip arising out of or in the course of her employment on 18 March 

2007 and that she did not develop a consequential condition in her right hip and right 

shoulder as a result of injuries to her cervical spine, left shoulder and left hip on 18 March 

2007. He entered awards for the respondent with respect to those injuries. The remaining 

issue concerned the terms of the referral to the AMS. 

The worker argued that the left hip and left shoulder should be referred to an AMS for 

assessment in addition to the body parts that formed part of the previous settlement so 

that a combined WPI assessment could be obtained.  
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However, the respondent argued that the parties agreed that if adverse findings were made 

regarding the right hip and right shoulder, there would be no need for a referral to an AMS 

and as COD fulfilled the condition precedent to that agreement and there was no longer 

any medical dispute. In the alternative, it argued that there was an obvious error in Dr 

Giblin’s report regarding the left lower extremity and that he failed to convert the lower 

extremity impairment to WPI. Once that error is corrected, the assessment of WPI for that 

body part is identical to that in the 2010 agreement and there is no evidence of 

deterioration. Therefore, the referral to the AMS should be for the left shoulder only and 

the AMS should be directed to combine his assessments for the cervical spine, lumber 

spine and left upper extremity with 4% WPI (left lower extremity) and 1% WPI (scarring).  

The Senior Arbitrator held that the true character of the “dispute”, based upon the principles 

discussed in Hine, is whether the worker has more than 20% or 30% WPI and the 

legislation directs that an assessment by an AMS is required unless the insurer is satisfied 

that the degree of permanent impairment is likely to be more than 20% or 30%. He stated 

(citations excluded): 

44. Unfortunately, when the legal representatives agreed at the arbitration hearing 

that the applicant’s claim should not proceed to an assessment by an AMS if she 

failed in the dispute regarding the allegation of injury to her right lower extremity (hip) 

on 18 March 2007 and the allegation of a consequential condition in her right lower 

extremity (hip) and right upper extremity (shoulder), they overlooked the fact that the 

nature of the application was for a threshold dispute for the purposes of ss 32A and 

39 of the 1987 Act. 

45. In his submissions, Mr Michael opposed a referral to the AMS because of the 

agreement between the parties. However, this overlooks the dispute that was raised 

by the insurer and the threshold dispute. It has been suggested that this oversight 

could be addressed by the “slip rule”, but that concept only relates to an inherent 

power or a court to vary an order, if it does not properly express the intention of that 

order. There is no provision that equates to a “slip rule” in the Commission, apart 

from s 294 (3) and s 325 (3) of the 1998 Act, which give the Registrar the power to 

correct an obvious error in a COD or a Medical Assessment Certificate. 

46. Whilst a mistake by a legal representative will not normally be considered an 

appropriate ground for reconsideration, Deputy President Roche held in Atomic Steel 

Constructions Pty Ltd v Tedeschi that in exceptional circumstances, consent orders 

can be set aside in the interests of justice. In that matter, consent orders were set 

aside because counsel had resolved a matter for an amount that exceeded his 

instructions, which was in excess of the worker’s full potential entitlements. 

The Senior Arbitrator held that the worker would suffer greater injustice than the 

respondent if the threshold dispute is not assessed in accordance with the WCA and WIMA 

and he was satisfied that interests of justice require that the threshold dispute should be 

referred to an AMS under s 321 WIMA. He therefore remitted the matter to the Registrar 

for referral to an AMS for assessment of impairment of the cervical spine, lumbar spine, 

left lower extremity (hip) and left upper extremity (shoulder) due to injury suffered on 18 

March 2007 for the purposes of a threshold dispute under ss 32A and 39 WCA.  
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Work capacity decision - Worker entitled to weekly payments for a closed 
period under s 38 (6) WCA – Kennewell applied 

Gillard v G and H Harris and M. E. Jarret – Senior Arbitrator Capel – 21 December 

2018 

Background 

On 30 April 2002, the worker (a shearer) injured his back while employed by the 

respondents. He claimed compensation and the insurer accepted liability. On 23 August 

2010, an AMS (Dr Lahz) assessed 11% WPI with respect to the lumbar spine.   

On 27 June 2013, the insurer made a work capacity decision that the worker had no current 

work capacity, which transitioned him onto the current benefits scheme from 27 September 

2013, and his entitlement to weekly payments was assessed at $750.64 per week under s 

38 WCA.  

On 14 February 2017, Dr Bosanquet (for the insurer) assessed 14% WPI, but on 19 

October 2017, the worker made a claim under s 66 WCA for 22% WPI based upon 

assessments from Dr Oates (14% lumbar spine, 7% WPI left lower extremity and 2% left 

upper extremity). However, on 27 October 2017, the insurer disputed that the worker 

satisfied the threshold of 21% WPI and it ceased weekly payments on 26 December 2017 

under s 39 WCA. 

On 30 November 2017, the worker’s gave notice of claim and particulars under ss 281 and 

282 WIMA to the insurer. However, on 11 December 2017, he advised the insurer that Dr 

Mobbs had recommended surgery, but he could not have this until he lost some weight 

and he requested that weekly payments be continued under cl 28C of Schedule 8 of the 

Regulation because maximum medical improvement had not been reached.  

 

On 12 December 2017, the insurer replied that weekly payments could not be made until 

he was assessed by an AMS as a worker with high/highest needs. It disputed the 

allegations of injury to the left lower extremity and left upper extremity but consented to the 

dispute regarding permanent impairment of the lumbar spine being referred to an AMS. 

On 5 February 2018, that dispute was remitted to the Registrar for referral to an AMS, but 

the liability issues were not dealt with at that time.  

On 2 March 2018, Dr Lahz re-examined the worker and certified that maximum medical 

improvement had not been reached.  

On 12 March 2018, the parties lodged Consent Orders that discontinued the proceedings 

on the basis that the worker was entitled to receive weekly payments until the degree of 

permanent impairment was fully ascertainable. The worker requested the payment of 

arrears of weekly compensation (before 2 March 2018) but the insurer refused.  

During a teleconference on 14 December 2018, Senior Arbitrator Capel allowed the 

worker to amend the AARD to claim weekly payments from 26 December 2017 to 1 March 

2018 under s 38 WCA and the allegations of injury to the lower extremity, upper extremity 

and scarring were withdrawn. He noted that the parties agreed that the liability issues could 

be determined in future proceedings. He identified the following issues: (1) Whether the 

WCC has jurisdiction to make orders for the payment of weekly compensation after 260 

weeks and before the MAC issued (ss 38 & 39 WCA)? (2) Whether the worker is entitled 

to be paid weekly compensation after 260 weeks and before a MAC confirmed that the 

degree of permanent impairment was not fully ascertainable (ss 38 and 39 WCA)? and (3) 

Quantification of the entitlement to weekly payments (s 38 WCA).  
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The Senior Arbitrator determined the matter on the papers based upon written 

submissions. He held that the clear and unambiguous language used in s 38 (2) WCA 

confirms that the insurer is responsible for assessing a worker’s capacity after the second 

entitlement period and it made a work capacity decision on 27 June 2013 and determined 

that the worker had no current work capacity. He held, relevantly: 

78. The section also removes the power of the Commission to make a decision that 

is inconsistent with an insurer’s work capacity decision. However, it only prevents the 

Commission from making a determination inconsistent with the work capacity 

decision, not from making a determination that is consistent with the work capacity 

decision (my emphasis).  

79. Therefore, I am satisfied that I can make an order pursuant to s 38 of the 1987 

Act, provided that it is not inconsistent with the work capacity decision of the insurer. 

Whether the applicant has an entitlement in the period of the claim is another matter.  

He stated that the work capacity decision made in June 2013 remained in force and the 

insurer’s actions in continuing to make payments under s 38 WCA indicated that it accepted 

that the worker continued to have no current work capacity and that this was likely to 

continue indefinitely. Regarding whether cl 28C of Sch 8 of the Regulation was satisfied, 

the worker relied upon the decision of Arbitrator Sweeney in Kennewell, but the respondent 

relied upon the decision of Arbitrator McDonald in Taumololo.  

The Senior Arbitrator applied the reasoning in Kennewell and stated: 

127. Upon review of the language used in the clause and the context, it seems that 

the proper and most logical construction is that an assessment is “pending” because 

the AMS has already conducted the examination and has declined to assess a 

worker for the relevant reasons. That is a one step process, rather than the two-step 

approach of a worker waiting to have the assessment and then finding out that the 

permanent is not fully ascertainable.  

128. It seems to me that the only reason why the assessment is pending is because 

the AMS has said that an assessment cannot be provided, not the reverse situation. 

This is consistent with the interpretation suggested by Dr Lucy and adopted by 

Arbitrator Sweeney in Kennewell.  

He held that “…once all of the criteria in cl 28C of Pt 2A of Sch 8 f the 2016 Regulation 

have been satisfied, s 39 of the 1987 Act does not apply.” He distinguished Taumalolo as 

the arbitrator was not satisfied that the insurer had made a work capacity decision and 

decided that she lacked power to make any order under s 38 WCA. He awarded weekly 

payments from 26 December 2017 to 1 March 2018 under s 38 (6) WCA. 

 

Section 39 WCA – 20% threshold satisfied after weekly payments ceased – 
Kennewell applied – worker entitled to weekly payments during disputed 
period 

Whitton v Secretary, Department of Education [2019] NSWWCC 27 – Arbitrator 

Josephine Bamber – 7 January 2019 

Background 

The worker injured her right wrist at work on 2 November 1999. She underwent 

arthroscopic surgery on 10 July 2000, after which she attempted to perform suitable duties. 

She cased work completely in/about 2001/2002. She received weekly payments for all 

periods of incapacity.  
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On 4 November 2013, the insurer made a work capacity decision, that the worker had no 

current work capacity, which transitioned her claim onto the current scheme of weekly 

payments.  

On 10 August 2017, Dr Harbison (qualified by the insurer) assessed 13% WPI. On 16 

August 2017, the insurer issued a s 39 notice to the worker advising that weekly payments 

would cease on 25 December 2017. 

The worker filed an ARD and a threshold dispute was referred to an AMS (Dr Mastroianni). 

On 18 June 2018, a MAC was issued that assessed 32% WPI. 

On 19 July 2018, the worker served the MAC and Certificates of Capacity from 26 

December 2017 to 11 October 2018 upon the insurer and requested weekly payments. 

The insurer resumed payments from 18 June 2018, but it declined to make payments from 

26 December 2017 to 18 June 2018. 

During a telephone conference on 3 October 2018, the arbitrator ordered the parties to file 

written submissions, with the dispute to then be determined on the papers. 

The respondent argued that the Commission does not have jurisdiction to determine the 

dispute and that ss 38 and 39 WCA, as a matter of statutory construction, are intended to 

be the exclusive domain of the insurer (or employer). It relied upon the decisions of Keating 

P in Lee v Bunnings Group Ltd and Paterson v Paterson Panel Workz Pty Limited, in which 

he stated that an entitlement to compensation under s 38 must be assessed by the insurer 

and not the Commission. It also relied upon the decision of arbitrator McDonald in 

Taumololo, where she declined to make an award in similar circumstances. 

The arbitrator noted that in Taumololo there was no evidence of a work capacity decision 

and in this matter, a work capacity decision was made on 3 November 2013. In Robert 

Birch v Olympic Aluminium Pty Ltd [2016] NSWWCCPD 54, Keating P held (at [137]):  

There is nothing in s 43 (3) WCA that commands or directs the Commission to make 

an order in the terms of a work capacity decision if there are valid reasons, as in this 

case, not to do so. 

The Commission may make an order consistent with a work capacity decision and the 

arbitrator stated that if the worker’s interpretation of section 39 is accepted, then the 

Commission has jurisdiction to order the payment of weekly compensation in the period 

claimed, because that would be consistent with the insurer’s work capacity decision. She 

confirmed that she is not bound to apply a decision of another arbitrator and rejected the 

approach in Taumololo. She held:  

52. I agree with and adopt the reasoning of Arbitrator Sweeney that the language of 

section 39 does not have a temporal component. It does not contain temporal 

embargoes such as appear in other parts of the workers compensation legislation, 

for example in sections 59A (2), (3) and (4) of the 1987 Act. Had the Parliament 

wished to limit payments to workers such as Ms Whitton from week 260 until after 

they had an assessment of greater than 20^ WPI, the Parliament could have so 

provided.  

She entered an award from 26 December 2017 to 18 June 2018 “at the applicable rate for 

a worker with no current work capacity.” 


