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Recent Cases   

These case reviews are not intended to substitute for the headnotes or ratios of the cases. 

You are strongly encouraged to read the full decisions. Some decisions are linked to 
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District Court of NSW Decisions 

Plaintiff ordered to payment costs on an indemnity basis plus interest - 
Plaintiff misled the Court, knowingly swore a false affidavit and conducted 
vexatious litigation – Individuals behind the Plaintiff referred to ASIC and 

ODPP for investigation and/or prosecution – Plaintiff’s legal representatives 
referred for disciplinary action  

Riva NSW Pty Ltd (ACN 113 881 815) v Mark A Fraser & Christopher P Clancy t/as 

Fraser Clancy Lawyers (ABN 27 526 211 743) [2019] NSWDC 348 – Judge Wilson SC 

– 24 July 2019 

Background 

On 14 July 2010, through Angelo Ferella, FCL was retained to act for Riva as Trustee of 

the Trust, including in defending an application for security of costs brought by the 

defendants in the Trust Proceedings. He was not a director of Riva, but provided 

instructions on behalf of Riva. However, at that time, FCL was not aware that in 2006, while 

a bankrupt, he was banned from holding directorships and earned a six-month suspended 

jail sentence for failing to comply with Notices to Produce books and records to ASIC. 

ASIC’s website reported that his bankruptcy, 2003 fraud conviction and banning by ASIC 

meant that he would be disqualified from managing corporations until September 2011.  

On 10 September 2010, despite Riva’s evidence that the Trust had funds to pay costs, 

McLoughlin DCJ ordered Riva to pay security for costs in the Trust Proceedings, primarily 

on the basis that it held no assets of its own and the defendants could not attach trust 

assets to enforce costs orders if there were competing equities. Riva refused to pay 

security and the proceedings were subsequently dismissed.  

FCL rendered its bill to Riva in November 2010, but Riva refused to pay its costs, initially 

on the basis that it had no funds. On/about 28 November 2010, it told FCL that it would 

pay what it believed to be “fair and reasonable” and only “…once the matter is over…” Riva 

subsequently argued that FCL had done work, which it had not been instructed to do, and 
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required FCL to proceed to costs assessment. Under cross-examination in 2012, Angelo 

Ferella conceded that the evidence in his affidavit was false.  

FCL proceeded to costs assessment and the Costs Assessor’s determination was made 

on 19 July 2011. Riva still refused to pay and on 26 July 2011, FCL registered the 

Certificate of Determination in the Local Court and commenced proceedings to enforce the 

judgment debt and recover its costs (2011/240531). Riva applied to the Local Court for a 

stay. However, Riva sought a Review (late) of the July 2011 Costs Determination to the 

Costs Review Panel and then appealed (late) to the District Court in these current District 

Court Cost Proceedings. In December 2011 the Costs Review Panel dismissed the 

application. On 13 January 2012, (out of time) it appealed the decision of the Costs Review 

Panel to the District Court in these District Court Costs Proceedings. 

On 10 August 2012, Curtis DCJ handed down his judgment in the costs appeal in these 

proceedings, finding that the evidence of Tiziana Ferella was “…wholly unreliable…” and 

that he did “…not accept the evidence of Mr Ferella...”, while Mr Clancy was a “…truthful 

and reliable witness…”. Angelo Ferella and Tiziana Ferella were joined to the proceedings 

ordered to pay costs jointly and severally with Riva under s 98 (1) Civil Procedure Act. His 

Honour reduced the professional costs by $1,049 (plus GST) and awarded $37,294.40 or 

97% of the fees claimed. An indemnity costs order was made on 20 December 2013, on 

the basis that the proceedings both the Local and District Courts were “vexatious” and 

“involved bad faith” and no cogent or reliable basis for objecting to the costs had been 

made out.  

On 14 August 2012, in the presence of Riva and Angelo Ferella, the District Court ordered 

the transfer of the Local Court proceedings to the District Court. On 28 August 2012, 

contrary to the judgment of Curtis DCJ on 10 August 2012 in favour of FCL, and in a 

manner which has never been ascertained, Riva irregularly approached the Local Court 

and obtained judgment and an order for payment by FCL to Riva of $19,067.58, as well as 

a Garnishee Order on FCL’s trust account held with the Commonwealth Bank.  

On 28 August 2012, Riva also advised the Commonwealth Bank in writing that it had been 

successful in the District Court Proceedings (when it had not been successful), “…was 

awaiting an order for costs which will be substantial...”, and that the bank should 

“…forthwith make payment [to Riva] in accordance with the garnishee order served…”. 

The said garnishee being the irregularly obtained Garnishee Order issued by the Local 

Court against FCL’s trust account referred to in the affidavit of Mitchell Davis supra [52]. 

Curtis DCJ asked FCL to unravel the circumstances surrounding the wrongful issue of the 

irregular Local Court Garnishee Order of 28 August 2012. Riva replied that he instructed 

his employed solicitor, Mitchell Davis, to attend the Local Court to view the file and he 

prepared an affidavit to inform his Honour. However, it was never determined how Riva 

managed to obtain such irregular orders in the Local Court after they had been transferred 

to the District Court. 

FCL forwarded demands for payment of the costs, which were unsatisfied. Riva did not 

appear at the cost hearing dates on 11 and 20 December 2013, despite correspondence 

between the Court and Riva. On 10 February 2014, FCL demanded payment of the District 

Court costs and on 6 March 2014, The District Court issued a Garnishee Order on Riva’s 

MBL account to recover FCL’s District Court costs judgments totalling $106,325.81.  

On 7 March 2014, MBL issued a cheque to FCL in compliance with the Garnishee Order 

which was banked by FCL on 10 March 2014. However, on 10 March 2014, Riva filed an 

ex parte Notice of Motion in the District Court seeking an injunction to stop payment by 

MBL to FCL and orders setting aside the garnishee order and cancelling the cheque drawn 

by MBL, on the grounds that the Trust was not a party to the proceedings. In an affidavit 
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sworn 10 March 2014, Angelo Ferella asserted that the garnishee order is “defective and 

unenforceable” and at [8] that the conduct of FCL in obtaining it was “misleading and 

deceptive”.  

On 11 March 2014, Curtis DCJ refused Riva’s ex parte Motion for an injunction on MBL. 

His Honour’s Associate DCJ emailed a copy of those orders to FCL. That day, Riva wrote 

to MBL attaching a copy of the Motion refused by Curtis DCJ on 11 March 2014. Riva did 

not advise MBL that the Motion had been refused. Instead, Riva intimated that the Motion 

had been successful, advising MBL that the FCL garnishee order was “incompetent and 

unenforceable” and that the conduct of FCL was “misleading and deceptive” and reportable 

to the “legal commission”. Riva also claimed in this letter that Riva had commenced the 

District Court Cost Proceedings in a “sole capacity.”  

On 12 March 2014, Riva threatened its bank, MBL, with a mandatory injunction. On 12 

March 2014, the Commonwealth Bank advised FCL that MBL had dishonoured its own 

bank cheque in the amount of $106,325.81 which FCL had deposited with the 

Commonwealth Bank. 

On 20 March 2014, Riva filed the Incompetent Appeal against the 14 August 2012 and 20 

December 2013 judgments of Curtis DCJ out of time. Riva persisted with the Incompetent 

Appeal despite FCL advising in writing that the appeal was incompetent. The appeal was 

listed for directions on 18 June 2014 and struck out as incompetent on that day. A gross 

sum costs order on an indemnity basis was awarded to FCL on 1 May 2015.  

On 4 April 2014, FCL sought an urgent ex parte freezing order over $106,325.81 of Trust 

monies held by Riva in an MBL Cash Management Account, being the amount then owed 

by Riva to FCL for the first two District Court costs judgments. FCL applied for the 2014 

Freezing Order in circumstances where Riva had claimed that it had no ability to pay FCL 

and FCL was unaware of Riva’s true financial position, not having subpoenaed Riva’s 

financial records at that time. 

On 11 April 2014, Curtis DCJ granted the 2014 Freezing Order. The injunction specifically 

identified monies held in MBL “in the name of Riva NSW Pty Ltd and/or Riva NSW Pty Ltd 

ATF Cavallino Unit Trust”. That day, FCL issued a Notice to Produce to Riva returnable on 

17 April 2014, but Riva did not comply with that Notice. On 17 April 2014, the 2014 Freezing 

Orders were continued by consent and a Notice of Motion filed by Riva to set aside the 

orders was set down for hearing on 2 June 2014. Riva failed to comply with the Notice to 

Produce on 9 May 2014 and on 2 June 2014, it sought to withdraw its consent to the April 

2014 Freezing Order. However, his Honour refused that application pending the outcome 

of Appeal proceedings that Riva commenced in the Supreme Court on 20 March 2014. 

FCL advised Riva in writing that the Supreme Court appeal was incompetent and out of 

time, but Riva continued with the Appeal. On 18 June 2014, this was dismissed as 

incompetent and final orders were made on 28 July 2014 and an indemnity costs order 

made against Riva on 1 May 2015. 

On 16 September 2014, Riva filed an Application to the Court of Appeal for judicial review 

of the December 2013 Costs Orders and the 2014 Freezing Order made 11 April 2014. 

The Application was made 4 months beyond the 3-month period fixed by the UCPR within 

which any claim for prerogative relief could be bought.  

On 29 October 2014, Emmett JA refused to extend time for the Application and dismissed 

the proceedings (2014/273003) on the basis that the review had no prospects of success. 

On 19 December 2014, his Honour made a gross sum costs order (for the purpose of 

avoiding the cost of a further costs assessment) in favour of FCL and costs were ordered 

on an indemnity costs basis. He ordered indemnity costs against Riva because Riva had 
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not accepted offers of settlement made by FCL, including an offer by FCL in respect of 

these underlying District Court proceedings to accept $5,000 less than the costs order 

made 20 December 2013 (i.e. $73,256). His Honour also considered that Riva’s conduct 

exhibited a “contumelious failure to comply with the UCPR”.  

Despite the judgment of Emmett JA, followed by various demands for payment by FCL, 

Riva continued to not comply with the court orders and did not pay FCL its judgment debts, 

thereby forcing FCL to take further enforcement action and commence the Examination 

proceedings. On 19 August 2016, FCL initiated the cheap and quick option of Examination 

by serving an Examination Notice upon Riva, Angelo Ferella and Tiziana Ferella returnable 

at the offices of FCL on 16 September 2016. The Notices also sought the production of 

Riva’s accounting documents. However, the examinees, Riva, Angelo Ferella and Tiziana 

Ferella, ignored the Examination Notices and did not attend or produce any of the 

documents or information requested. 

On 22 October 2016 the District Court granted leave to FCL to issue Examination Orders 

requiring each of Riva, Angelo Ferella and Tiziana Ferella to attend Court for examination 

on 22 November 2016. On 26 October 2016 the Motion for an Examination Summons was 

filed and served on each of Riva, Angelo Ferella and Tiziana Ferella. On 7 November 2016, 

the court issued an Examination Order on each of the parties returnable 22 November 

2016. Angelo Ferella attended court on behalf of Riva and himself and gave evidence as 

the “manager” of Riva. Tiziana Ferella was the sole director but did not attend because of 

illness.  

Also on 7 November 2016, (2 years after Riva had exhausted its procedural grounds for 

appeal) Riva filed another Motion seeking to have set aside on jurisdictional grounds the 

2014 Freezing Order made ex parte 11 April 2014 (and consented to 17 April 2014); and 

which Curtis DCJ had refused to vary on 2 June 2014 pending the outcome of Riva’s 

appeal proceedings.  

The Examination of Riva was originally listed for 1 day, but Riva ignored the Examination 

notice and separate Notices to Produce and various orders made by Curtis DCJ during the 

proceedings to produce documents and records to the court, thereby causing the 

proceedings to be adjourned on 3 occasions. The Examination was thus heard over 4 days 

and Riva’s Motion to set aside the Freezing Order was adjourned until 13 March 2017. At 

the conclusion of the Examination proceedings, Riva had not produced documents and 

records it had been ordered to produce at the commencement of those proceedings. It 

gave various explanations for its failure and his Honour set out specific instances of Riva 

frustrating the examination proceedings and ignoring the direct orders of Curtis DCJ to 

produce documents and records giving the following various reasons. 

On 24 February 2017, while the Examination proceedings were continuing, Riva filed a 

Statement of Claim in the Supreme Court seeking damages against FCL on the basis that 

FCL had acted unconscionably in seeking an asset freezing order (despite the Court of 

Appeal having dismissed Riva’s Review application against the Freezing Order) 

[“Damages Proceedings”]. In particular, it alleged that FCL unconscionably failed to notify 

the District Court that the MBL account was held by Riva as Trustee and contained Trust 

assets and that Riva held no beneficial interest in the account. However, that allegation 

has no factual basis because Angelo Ferella’s affidavit sworn 11 March 2014 and 

Christopher Clancy’s affidavit filed 11 April 2014 both disclosed this issue and the 

garnishee the subject of the dispute, specifically sought to garnishee Trust assets. Further, 

Riva as Trustee, has a preferred beneficial interest in the Trust funds. In any event, Riva 

consented to the 2014 Freezing Order on 17 April 2014, so any purported damages are 

for 7 days. Those damages proceedings have not been determined, but are the subject of 

a strike out Motion and are awaiting judgment on that application from the Supreme Court. 
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On 27 March 2017, Riva’s Motion to set aside the 11 April 2014 orders was listed for 

directions. On 12 April 2017, it served submissions in these District Court Cost 

Proceedings asserting that, despite the specific provisions in the UCPR providing for 

freezing orders, the District Court did not have jurisdiction to do so. On 18 April 2017, it 

served the affidavit of Angelo Ferella sworn 18 April 2017.  

On 7 June 2017, pursuant to the orders of the court in the Damages Proceedings, FCL 

sought to have a Receiver appointed [“Receiver Proceedings”] in the Equity Division of the 

Supreme Court. On 18 July 2017 FCL filed and served a Subpoena upon MBL returnable 

25 July 2017. On 25 July 2017 FCL filed its Submissions against Riva’s Motion. On 28 July 

2017, in preparation for the Motion on 3 August 2017 FCL served a number of affidavits. 

On 3 August 2017, Wilson DCJ dismissed Riva’s 2016 Motion to set aside the 11 April 

2014 orders with costs and gave leave for the FCL to apply to the Court to seek a gross 

sum costs order for that Motion and the other Motions heard before Curtis DCJ, including 

the costs of the Examination hearings. On 30 August 2017 FCL filed and served a Motion 

seeking a Gross Sum Costs Order. 

On 6 September 2017, Riva filed an application for Judicial Review (2017/270892) of the 

decision of Wilson DCJ on 3 August 2017 [“Second Judicial Review”]. On 8 September 

2017, it sought a stay of the District Court costs orders pending the outcome of the Second 

Judicial Review. On 13 December 2017, 8 February 2018, 12 June 2018 and 17 July 2018, 

these proceedings were listed for directions hearing, but there was no appearance by Riva.  

On 22 March 2018, Simpson JA in the Court of Appeal allowed FCL’s security for costs 

application in the Second Judicial Review proceedings and ordered the proceedings 

dismissed should Riva not comply with the order within 21 days. Riva did not comply with 

the order. 

On 11 April 2018, (day 3 of the FCL Receiver Proceedings), Riva offered in writing to pay 

the sum of $220,884.72 in settlement of the two outstanding District Court costs judgments 

and the two outstanding Court of Appeal costs judgments (plus interest) from Trust assets. 

Slattery JA ordered Riva pay FCL the proposed amount by 4pm on 26 April 2018 and at 

Order [2] of the short minutes noted that: 

[2] The Court notes that in default of the payment in order 1 by the said date and 

time, in respect of which time shall be of the essence, Riva NSW Pty Ltd as trustee 

of the Cavallino Unit Trust and otherwise, hereby agrees to the Court appointing a 

Receiver on the terms set out in the Summons filed in these proceedings, with the 

further power to collect and pay any legal costs ordered or yet to be ordered or yet 

to be agreed or assessed in any proceedings between Riva NSW Pty Ltd and Mark 

A Fraser and Christopher P Clancy. 

On 13 April 2018, out of time, Riva sought to vary the 22 March 2018 security for costs 

orders despite there being no change in circumstances and no error by the Court. On 26 

April 2018, with the appointment of a Receiver imminent, Riva paid FCL’s costs, comprising 

two District Court costs judgments and the two Court of Appeal costs judgments. 

On 17 August 2018, the Full Bench of the Court of Appeal (Emmett JA, Leeming JA and 

Gleeson JA), dismissed Riva’s out of time application to vary the security for costs order 

made by Simpson JA, and the proceedings remained dismissed as per her Honour’s 

orders.  

On 20 August 2018, FCL requested the District Court to list its Amended Motion seeking a 

gross sum costs order and indemnity costs for hearing. Consent orders were subsequently 

filed in these proceedings vacating and discharging the 11 April 2014 freezing orders. 

Those orders were entered on 4 September 2018.  
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Wilson DCJ stated held that virtually every step taken by the Plaintiff “had fallen foul of the 

overriding purpose referred to in s 56 (1)” and it frustrated the administration of justice by 

making ill-informed and misconceived applications in this Court, the Supreme Court and 

the Court of Appeal. It failed in its duty to assist the Court to further the overriding purpose 

of the Rules” and therefore breached s 56 (3) of the Act. 

His Honour also held that the Plaintiff’s solicitors and/or barristers had by their conduct, , 

at various stages of the proceedings, caused it to be put in breach of its duty under s 56, 

contrary to their obligations as officers of the Court and under s 56 (4) (a), as “virtually 

every application made on behalf of the Plaintiff was baseless and/or without any 

reasonable prospects of success”. 

His Honour found that the individuals behind the Plaintiff company failed to act reasonably 

and had, on occasions, acted so as to mislead this Court and others. The Plaintiff 

repeatedly failed to comply with Court orders and both Angelo Ferella and Tiziana Ferella 

admitted to swearing false Affidavits. Tiziana Ferella’s conduct was “also grossly wanting.” 

He directed the Registrar to refer them to ASIC for investigation and he recommended that 

they should to be “placed permanently on the list of persons disqualified from having any 

involvement in managing corporations”. He also directed the Registrar to refer these 

proceedings to the Director of Public Prosecutions for consideration of prosecuting Angelo 

Ferella and Tiziana Ferella for swearing false affidavits.  

His Honour ordered the Defendant’s solicitor to provide the Registrar with a list of all 

solicitors or barristers who acted on behalf of the Plaintiff in these proceedings and any 

proceedings arising out of them. He directed the Registrar to notify the Law Society of New 

South Wales and the New South Wales Bar Association of any such solicitor or barrister 

for their failure to comply with their duty to the Court and their legal obligation to facilitate 

the administration of justice in accordance with s 56 of the Civil Procedure Act. 

His Honour ordered the Plaintiff to pay the Defendant’s costs on an indemnity basis, plus 

interest under s 101 of the Civil Procedure Act. He held that to describe the conduct of the 

Plaintiff and its legal representatives as delinquent “would be a gross understatement”. He 

gave the Defendants liberty to apply for a gross sum costs order under s 98 (4) (c) of the 

Civil Procedure Act and liberty to make a further application for a freezing order. 

 

 


