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WCC – Medical Appeal Panel Decisions 

Psychological injury – AMS erred in allowing additional 2% WPI for effects of 
treatment 

Illawarra Retirement Trust v Jones [2019] NSWWCCMA 91 – Arbitrator Moore, Dr J 

Parmegiani & Dr P Morris – 11 July 2019 

The worker suffered a primary psychological injury at work (deemed date being 8 

December 2016).  On 25 March 2019, Dr Baker issued a MAC which assessed 15% WPI 

(15% WPI + “a 2% treatment effect” = 17% - a 1/10 deduction under s 323 WIMA).  

On 2 April 2019, the appellant appealed against the MAC under ss 327 (3) (c) and (d) 

WIMA. The worker cross-appealed and asserted that the AMS erred in his assessment of 

two separate PIRS categories and a re-examination was therefore required. The Registrar 

referred the appeal to a MAP. 

The MAP determined that a further medical examination was required because the AMS 

erred in finding that an additional 2% WPI should be allowed for “the effects of treatment” 

and Dr Parmegiani re-examined the worker on 20 June 2019. He reported that the worker 

ceased taking all psychotropic medication in 2018 and there are no grounds to add 1% to 

3% to compensate for the effects of treatment. Therefore, the AMS erred in finding that an 

additional 2% should be allowed.  

In relation to the worker’s cross-appeal, the MAP held that Dr Parmegiani’s assessment 

was consistent with that of the AMS and the totality of the evidence. Accordingly, it revoked 

the MAC and issued a new MAC which assessed 13% WPI (15% - 1/10 deductible under 

s 323 WIMA).  
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AMS erred in assessing degenerative changes as employment injury as it 

was not referred to the AMS and by not applying a deductible under s 323 
WIMA  

Cannavale Constructions Pty Ltd v Joester [2019] NSWWCCMA 93 – Arbitrator Egan, 

Dr D Crocker & Dr T Mastroianni – 16 July 2019 

The worker had been employed as a concreter since leaving school in year 10. In about 

2003/4, he suffered a Baker’s cyst in the left knee, which was surgically drained. On 28 

July 2011, his left knee collapsed under him at work and an MRI scan indicated mild wear 

in the PF joint and mild damage to the medical femoral condyle and “a very degenerate 

and swollen” medial meniscus.  

On 18 October 2011, Dr Caldwell performed an arthroscopic partial meniscectomy and 

chondroplasty, which indicated severe damage over the medial femoral condyle with 

patches to bare bone and a central osteophyte, and an avulsion of the posterior horn of 

the medial meniscus. He described the femoral condyle damage as “possibly old” and the 

meniscal injury as “recent” and on 6 December 2011, he performed a high tibial osteotomy.  

The worker limped on his right leg and developed right knee pain during 2012 and it was 

determined that this was a result of the left knee injury. In September 2013, Dr Dunkley 

performed a right high tibial osteotomy for “extensive genu Varus”, but there were 

complications with “broken hardware” and the “genu Varus” recurred. The broken hardware 

was then removed on 25 February 2014.  

On 6 March 2017, the worker claimed compensation under s 66 WCA for 25% WPI based 

upon assessments from Dr Bodel dated 9 November 2016, comprising: (10% for the left 

knee, 15% for the right knee + 1% for scarring), but he did not apply a deductible under s 

323 WIMA. The appellant qualified Dr Harrington, who assessed 4% WPI for the right knee, 

comprising 11% - 2/3 deductible under s 323 WIMA, and 11% for the left knee. It denied 

liability for the right knee injury, but that dispute was resolved at conciliation. 

On 6 December 2018, Dr Dunkley reported that the worker had a degenerative condition 

in his right knee before the incident in 2011m but that his physical job and a leg length 

discrepancy caused by the high tibial osteotomy had accentuated and accelerated their 

progress. He also stated that the worker had a constitutional predisposition to develop 

arthritis due to Varus alignment, but if he had not done a physical job for two decades the 

arthritis would be nowhere near as significant. Also, the arthritis worsened as a result of 

the leg length discrepancy following the left high tibial osteotomy. 

On 20 March 2019, Dr Anderson issued a MAC, which assessed 11% for the left lower 

extremity, 15% for the right lower extremity and 0% for scarring. He opined that the 

extensive pre-existing degenerative change in each knee was almost certainly due to his 

heavy concreting work and for that reason, he did not consider that Dr Harrington’s 

deductible of 2/3 for the right knee was fair or reasonable.   

On 17 April 2019, the appellant appealed against the MAC under ss 327 (3) (c) and (d) 

WIMA, but its submissions only addressed the latter ground. The Registrar referred the 

appeal to a MAP, which determined the appeal on the papers. It noted that the appeal was 

confined to 2 issues: (1) the nature of the injury referred to the AMS for assessment; and 

(2) the appropriate deductible for each lower extremity under s 323 WIMA. 

In relation to issue (1), the MAP held, relevantly: 

78. Considering these matters, and the fact that the ARD specifically identified only 

the incident on 28 July 2011, apparently eschewing any notion of a disease type 

condition for the left knee (while embracing the notion for the right knee), the Panel 
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is satisfied that the claim was based solely on the injury simpliciter to the left knee 

pursuant to s 4(a) of the 1987 Act. More importantly, the Panel is satisfied that the 

left knee injury dealt with in the Consent Certificate of Determination and the Referral 

was the trauma incident on 28 July 2011, and that alone. noted that the worker’s 

submissions did not assist in identifying the nature of the injury claimed, or the nature 

of the injury referred to the AMS… 

81. in Comensoli v NSW Department of Juvenile Justice [2006] NSWWCCPD 138, 

Fleming DP said (at [36]): 

The referral of a medical dispute to an AMS pursuant to section 321 of the 1998 

Act is a critical step in the determination of the rights and liabilities of parties to 

a workers compensation claim for lump sum compensation for permanent 

impairment (Jopa Pty Limited t/as Tricia’s Clip-n-Snip v Evenden [2004] 

NSWWCCPD 50). It is a matter that should be given careful attention. The 

content of the referral should be carefully checked by the Commission and the 

parties to ensure it is in accordance with the issues in dispute and in 

accordance with any findings of the Arbitrator or the Registrar. 

The MAP held that the AMS erred because it was not open to him to assess, as part of the 

injury referred, any contribution to the impairment from the left knee that was due to 

something other than the injury referred. However, neither party argued that the AMS did 

not assess the impairment according to law and the only issue was how much of the 

impairment was a result of the 2011 injury. 

In relation to issue (2), the MAP held that a deductible of 1/10 is warranted for the left knee 

and it reduced that assessment to 10% WPI. In relation to the right knee, it noted that the 

worker’s claim was for an aggravation of a pre-existing condition and a held that a 

deductible of 1/5 was appropriate. It reduced that assessment to 12% WPI. 

Accordingly, the MAP revoked the MAC and issued a MAC that assessed 21% WPI. 

 

MAP confirms the application of a 1/3 deductible under s 323 WIMA  

Rasimoglou v Décor Painting Pty Ltd [2019] NSWWCCMA 96 – Arbitrator McDonald, 

Dr D Crocker & Dr B Noll – 19 July 2019 

On 30 September 2016, the appellant injured his lumbar spine at work.  

On 3 April 2019, Dr Pillemer (AMS) issued a MAC, which assessed 12% WPI, but he 

deducted 1/3 under s 323 WIMA, and assessed 8% WPI with respect to the 2016 injury. 

However, the appellant appealed under ss 327 (3) (c) and (d) WIMA and the Registrar 

referred the appeal to a MAP. 

The MAP determined the appeal on the papers. It noted that the AMS provided reasons 

for the deductible under s 323 WIMA. It also noted that the worker was investigated and 

treated for a symptomatic condition in his lower back shortly before the 2016 injury and 

that there was radiological evidence of focal disc pathology at the L4/5 level, with contact 

on the L4 nerve root, and he was prescribed medication for neuropathic pain.  

The MAP confirmed the MAC and concluded that the history and the radiological findings 

were significant enough to warrant a deduction of more than 1/10 and the deduction of 1/3 

made by the AMS was an appropriate exercise of his clinical judgement. It therefore 

confirmed the MAC 

 


