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WCC Presidential Decisions 

Weekly payments claim discontinued - No right of appeal where threshold 
under s 352 WIMA is not satisfied 

Westpac Banking Corporation v Dinning [2019] NSWWCCPD 33 – Deputy President 

Wood – 11 July 2019 

The worker alleged that she suffered a psychological injury as a result of ongoing work 

stressors that culminated in meetings with 2 supervisors in February, March and April 

2017. She ceased work on/about 21 April 2017. The respondent disputed the claim and 

relied upon s 11A WCA. The worker filed an ARD claiming continuing weekly 

compensation and s 60 expenses, but she withdrew the weekly benefits claim at 

arbitration.  

On 25 January 2019, Arbitrator Isaksen issued a COD, which determined that the worker 

suffered a psychological injury in the course of her employment (deemed date of injury: 19 

April 2017) and that the s 11A defence was not established. He made a general order for 

payment of s 60 expenses.  

Deputy President Wood noted that the appellant argued that the entirety of the 

Arbitrator’s decision was in issue, which was that it had failed to establish its defence under 

s 11A WCA. The worker discontinued her claim for weekly payments, but had alleged that 

she had no current work capacity and that PIAWE was $1,500 per week. On that basis, it 

assessed the value of the arrears of weekly payments (to 25 January 2019) as $118,125 

and argued that the monetary threshold was satisfied. However, the worker argued that 

the threshold was not satisfied and that if the appeal was dismissed, the appellant would 

not be liable to pay the amount of arrears as alleged. 

Wood DP considered this matter to be similar to those in Lambropoulos v Qantas Airways 

Limited, in which she held that there was no amount of compensation claimed before the 

Arbitrator and there was no amount of compensation directly at issue on the appeal, as if 

the appeal succeeded, there would be no orders for the payment of compensation. 
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While the appellant relied upon the decisions in Hamilton and Popovic to support its 

argument that the worker’s entitlement to weekly compensation was not a theoretical or 

possible entitlement, it did not identify how the ratio decidendi in those cases supported its 

argument. She held that the decision in Hamilton does not assist the appellant and that its 

reliance on Popovic was misplaced, as Keating P stated: 

25. Mrs Popovic submits that the threshold issue should be decided in her favour 

because of the way in which the case was pleaded. Namely, that an amount of 

$5,000 was pleaded in the Application as the amount sought in compensation. I do 

not accept that submission. It is apparent that Mrs Popovic abandoned that claim on 

the first day of the hearing. The matter proceeded before the Arbitrator on the basis 

that only a general order was sought in respect of medical and hospital expenses. 

There was no particularisation of the extent of the medical expenses sought to be 

recovered… 

28. It follows that the reference to a claim for ‘$5,000’ pleaded in the Application is 

not decisive of whether the monetary threshold has been satisfied. What is decisive 

is the way in which the Application was run and decided, namely, on the basis of a 

claim for a general order for medical expenses rather than a claim for any quantified 

sum. 

Wood DP held that the appellant was required to pay to the worker s 60 expenses totalled 

$1,710.54. Therefore, the monetary threshold was not satisfied and the appellant had no 

right of appeal.  

 

Arbitrator was correct to find that the worker had not made out any case of 
incapacity as a result of injury  

El-Chami v DME Engineering Services Pty Limited [2019] NSWWCCPD 35 – Acting 

Deputy President King SC – 18 July 2019 

The appellant alleged that on 15 May 2015, he injured his neck, right shoulder and upper 

arm, upper and lower back and suffered consequential depression, as a result of being 

struck by a heavy steel beam at work. On 24 August 2015, the insurer declined further 

liability for weekly payments based upon opinions from Dr Cochrane (neurosurgeon) and 

Dr Watson (orthopaedic surgeon). On 27 June 2017, the appellant suffered serious injuries 

in an unrelated MVA. He claimed compensation from 24 August 2015 to 26 June 2017. 

On 22 November 2018, Arbitrator Isaksen issued a COD, which determined that the injury 

was not sufficient to produce any relevant incapacity for work, but that the medical 

treatment (also disputed by the insurer) was reasonably necessary as a result of the work 

injury. 

Acting Deputy President King SC stated that the real issues were whether the Arbitrator 

erred: (1) in holding that the appellant had not proved that he had no capacity for work 

during the period claimed as a result of the injury; (2) in holding that the appellant had not 

proved that he injured his right shoulder on 15 May 2015, and that there was no discrete 

injury to the right arm; and (3) in holding that the appellant had not proved a causal 

connection between the depressive condition and the injury or that it produced any 

incapacity for work. He stated, relevantly: 

35. Put another way, I think that the appellant’s case on this appeal relies upon an 

argument that there was sufficient evidence before the Arbitrator to enable him to 

arrive at the opposite conclusion as regards an entitlement to weekly compensation, 

and that in determining not to do so he applied too exacting or rigorous a standard. 
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36. Although not expressly said to be, this is probably a reference to the principle 

stated in Drca v KAB Seating Systems Pty Ltd. That case was recently discussed in 

Elsamad v Belmadar Pty Ltd and Estate of Clarke v State of New South Wales 

(Greystanes Disability Services). The principle can be expressed as follows: the 

expression “comfortably satisfied” is stronger and more stringent than “satisfied on 

the balance of probabilities”. Thus, where a fact finder is “comfortably satisfied” he 

or she is a fortiori satisfied on the balance of probabilities…The Arbitrator found 

against the appellant on this last issue, and it is not suggested that in doing so his 

approach was too rigorous or exacting… 

41. Essentially for the reasons advanced for the respondent in support of the 

Arbitrator’s decision, I am not satisfied that it displays error. In so saying, I should 

also say that I accept that it is possible to discern in the evidence a contrary view 

which might have been arrived at by the Arbitrator but was not. But to my mind, had 

he taken the opposite view and awarded compensation for the closed period of 

alleged incapacity that was before him, his conclusion would have been much more 

fragile and open to complaint than the one he came to. 

42.In holding that the Arbitrator did not fall into error I have not only been conscious 

of the submissions advanced upon the appellant’s behalf, which to my mind do all 

that could have been done to champion the competing view, but ultimately come 

down to a complaint about losing the case upon the basis that “there was enough 

there to succeed and the result should have been different”. I have also been 

conscious of a couple of particular considerations, which I address below… 

44. Secondly, it might be thought that there is an internal inconsistency in the 

Arbitrator’s reasoning and his decisions on the claim for weekly benefits on the one 

hand and the claim for medical expenses on the other. If the expense of medical 

treatment were justified including throughout the period covered by the claim for 

weekly payments, does that not indicate that the appellant was suffering genuine 

symptoms, and tip the balance in favour of the view that he was incapacitated during 

some or all of the period of his claim for weekly benefits? The Arbitrator does not 

deal with this, no doubt because the case was not presented to him in such a fashion 

as to require consideration of it. But in my opinion common sense and human 

experience, coupled with my own long experience of the decision of workers 

compensation cases, clearly shows that there is no fatal inconsistency or error 

involved. It is by no means uncommon for people to be fit enough to work or go about 

particular activities whilst at the same time reasonably requiring a level of treatment 

and medication. This argument does not detract from the correctness of the 

Arbitrator’s decision. 

Accordingly, the Acting Deputy president confirmed the COD. 

 

Whether proposed surgery is reasonably necessary and alleged error of fact 

Broadspectrum Australia Pty Ltd v Gunaratnam [2019] NSWWCCPD 36 – Deputy 

President Wood – 19 July 2019 

On 6 February 2012, the worker injured her back while working as a school cleaner. She 

returned to work on lighter duties and was subsequently transferred to a position as an 

assistant receptionist.  
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On 8 August 2014, the worker fell at work and struck her low back on the floor. She did not 

return to work after that injury. The insurer accepted liability. On 19 January 2018, the 

worker’s treating surgeon sought approval for surgery, but the insurer disputed the 

proposed surgery under s 60 WCA. 

On 31 January 2019, Senior Arbitrator Bamber issued a COD, which determined that the 

proposed surgery and incidental treatment were reasonably necessary as a result of the 

work-related injuries. 

On appeal, the appellant alleged that the Senior Arbitrator erred in fact by determining that 

the proposed surgery was reasonably necessary, by finding, in the absence of sufficient 

evidence, that the surgery would: (a) be effective; (b) offer a real chance of alleviating the 

respondent’s symptoms; and (c) potentially improve the respondent’s quality of life. 

Deputy President Wood discussed the relevant passages from the decisions in Rose and 

Diab. She noted that in Rose, Judge Burke observed: 

3. Any necessity for relevant treatment results from the injury where its purpose and 

potential effect is to alleviate the consequences of injury. 

4. It is reasonably necessary that such treatment be afforded a worker if this Court 

concludes, exercising prudence, sound judgment and good sense, that it is so. That 

involves the Court in deciding, on the facts as it finds them, that the particular 

treatment is essential to, should be afforded to, and should not be forborne by, the 

worker. 

5. In so deciding, the Court will have regard to medical opinion as to the relevance 

and appropriateness of the particular treatment, any available alternative treatment, 

the cost factor, the actual or potential effectiveness of the treatment and its place in 

the usual medical armoury of treatments for the particular condition. 

Wood DP noted that in Diab, Roche DP referred to “useful heads of consideration” and 

stated (citations omitted), which “include, but are not necessarily limited to, the matters 

noted by Burke CCJ at point (5) in Rose ..., namely: (a) the appropriateness of the particular 

treatment; (b) the availability of alternative treatment, and its potential effectiveness; (c) the 

cost of the treatment; (d) the actual or potential effectiveness of the treatment, and (e) the 

acceptance by medical experts of the treatment as being appropriate and likely to be 

effective. However, the appellant’s argument that there ought to be at least a reasonable 

prospect of a goof outcome, that is not consistent with the decisions in Rose and Diab and 

the treatment need not have the potential to totally alleviate the effects of the injury. The 

Senior Arbitrator held that the treating surgeon applied a considered approach in 

recommending the surgery. It was open to the Senior Arbitrator to accept his opinion and 

she gave reasons why she preferred it to that of the appellant’s qualified specialist. The 

appellant did not establish that she overlooked material facts, or gave undue or too little 

weight to material facts in deciding the inference to be drawn, or the available inference in 

the opposite sense is so preponderant that the decision is wrong.  

Accordingly, the Senior Arbitrator confirmed the COD. 
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Death claim – arising out of or in the course of employment – determination 

of appeal against re-determination following remitter from Court of Appeal 

S L Hill and Associates Pty Ltd (De-registered) v Hill [2019] NSWWCCPD 37 – Deputy 

President Wood – 22 July 2019 

On 16 June 2010, the deceased worker died from injuries that were inflicted by her de facto 

spouse. She was employed by the appellant (her de facto spouse’s company) and 

undertook work for it at her home, which she occupied with her sons (the second and third 

respondents). The deceased’s de facto spouse claimed lump sum death benefits under 

s25 WCA, but he did not seek any apportionment in his favour. The insurer disputed the 

claim under sections 4 and 9A WCA, but did not dispute ‘dependency” of the deceased’s 

children.  

First instance 

Senior Arbitrator McDonald entered an award for the respondent. She found that the 

evidence did not permit her to make any findings as to when the deceased died, other than 

this occurred after 7:30am on 16 June 2010. She was not satisfied that the deceased died 

in the course of her employment, because it is necessary to consider the temporal 

connection between the employment and the injury and the evidence indicated that the 

deceased was on her bed and was wearing pyjamas at the time of her death and that she 

usually worked in her office, but after the birth of her second child she also worked in 

various locations around the home. Police found work papers and equipment including a 

laptop in her bedroom, but the Senior Arbitrator found that the deceased’s usual working 

day started around 9.00 am and finished at about 6.00 pm and that when the appellant left 

for school at 7.30 am on the relevant day, the deceased was in bed and was feeding her 

second child. Therefore, her work day “had not begun”. She also found that the cause of 

the injury that resulted in the death was the def facto spouse’s paranoid delusions about 

the deceased and that the relationship (and not the employment) caused the injury.  

First appeal  

President Keating allowed the appeal and held that the Senior Arbitrator’s consideration 

regarding the ‘course of employment’ was focussed almost exclusively upon the time of 

death. She failed to consider evidence and did not provide adequate reasons for her 

findings. He remitted the matter to a different Arbitrator for re-determination. 

Remitter  

Arbitrator Rimmer issued a COD on 19 December 2018, which determined that the 

deceased’s injuries arose out of or in the course of her employment and that her 

employment was a substantial contributing factor to the injuries.  

Second appeal  

The appellant alleged that: (1) The Arbitrator erred in determining that she was satisfied 

on the balance of probabilities that the worker’s employment in the particular job caused 

or materially contributed to the injury resulting in her death and as a consequence of that 

finding, was in error by concluding that the worker’s death was an injury arising out of her 

employment; (2) The Arbitrator erred in concluding that she was satisfied that the worker 

was either actually performing her employment related duties at the time of the injury, or 

else was on call, and consequently erred in finding that the injury arose in the course of 

her employment; and (3) The Arbitrator erred in determining that the worker’s employment 

was a substantial contributing factor to her injury and death.  

The appellant sought an oral hearing and argued that there were complex legal issues 

regarding causation in respect of ss 4 and 9A WCA. However, Deputy President Wood 
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noted that the grounds challenged the Arbitrator’s factual findings and that for the decision 

to be disturbed on appeal, it must be shown that the Arbitrator overlooked material facts, 

gave too little weight to the evidence in deciding the inference to be drawn, or the available 

opposite inference was so preponderant that the decision must be wrong. 

Wood DP rejected ground (1.) She held that while the motive behind the assault is relevant, 

it is erroneous to isolate the assault from the employment relationship. The evidence 

indicated that due to her involvement in the business, the deceased’s de facto spouse 

attributed the problems in the business to her conduct and these matters that were playing 

on his mind immediately before the assault. The fact that those beliefs were irrational, and 

the product of a disordered mind, does not mean that the connection between employment 

and the assault that was motivated by those beliefs was “fanciful” or even “tenuous.”  

Wood DP also rejected ground (2). She held that while the Arbitrator mistakenly referred 

to passages in Hatzimanolis and PVYW, they were not applied in her reasoning process 

and this was not infected by legal error. The Arbitrator considered what the worker usually 

did, what she was reasonably expected to do in the context of a family run business, and 

what she made herself available to do in the weeks leading up to the day of the assault. 

She stated:  

281. The Arbitrator’s approach was consistent with the High Court’s general 

observations of the principles in Danvers and Hatzimanolis (quoted at [277]– [278] 

above) that the course of employment covers not only the actual work which a person 

was employed to do, or the circumstances of the particular occasion out of which the 

injury arose, but the general nature and circumstances of the injured worker’s 

employment. 

Wood DP also rejected ground (3) and stated, relevantly: 

292. The Arbitrator determined the question of whether Ms Carroll’s employment was 

a substantial contributing factor to the injuries resulting in death by considering the 

facts in this case, applying the principles set out in Badawi, and applying the terms 

of the legislation. The Arbitrator took into account other factors that played a part in 

the assault, and reading her reasons as a whole, appropriately accounted for those 

factors when ultimately deciding that Ms Carroll’s employment was a substantial 

contributing factor to her injuries and death. 

293. The appellant has not established error of the kind required to disturb the 

Arbitrator’s factual finding, which was open to her on the evidence, and this ground 

of appeal also fails. 

Wood DP amended the COD, to read that both of the deceased’s children were wholly 

dependent upon her for support at the date of death and there were no other dependants, 

and she remitted the matter to Arbitrator Rimmer for determination of the remaining issues. 

 

Application of Paric v John Holland (Constructions) Pty Ltd, Mason v Demasi 
& Nguyen v Cosmopolitan Homes  

Michelle Gai Weston t/as Northmead Beauty Therapy (ABN 83824751583) v Szenczy 

[2019] NSWWCCPD 38 – President Judge Phillips DCJ – 22 July 2019 

The worker was employed as a Beauty Therapist from 27 February 2006 to 15 August 

2014. She underwent right shoulder surgery on 18 January 2011 and gradually resumed 

full time work without restrictions. However, on/about 30 May 2013, she reduced her 

working hours to 3 days per week due to soreness in her neck and both shoulders. She 
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claimed weekly payments and s 60 expenses for those alleged injuries. However, the 

insurer disputed the claims for the neck and left shoulder.  

Arbitrator Wynyard conducted an arbitration hearing on 9 January 2019, at which the 

worker confined her claim to s 60 expenses (disc replacement surgery at the C4/5 level 

and discectomy and fusion at the C5/6 level) resulting from an alleged work-related injury 

to her neck and a consequential injury to her neck (sic) as a result of overuse following the 

injury to the right shoulder. He was satisfied that the worker suffered a pre-existing 

constitutional degenerative condition in her neck that was aggravated and possibly 

accelerated by the nature and conditions of employment. He concluded: 

I am satisfied that it was caused by the nature and conditions of her work. I am further 

satisfied on the evidence that the date of injury was 13 May 2013 and not either of 

the two dates that were pleaded … I say that because her evidence says that she 

reduced her hours as a result of the problems with her neck on that 2013 date 

On 16 January 2019, the Arbitrator issued a COD – Extempore Orders, in which he: (1) 

granted leave to the worker to amend the date of injury to a deemed date of 13 May 2013; 

(2) directed the worker to provide to the respondent an itemised account of the proposed 

costs of the surgery; (3) granted leave to the parties to approach on telephone notice to 

each other; and (d) ordered the respondent will pay the costs of the recommended surgery 

and associated costs.  

The appellant alleged that the Arbitrator erred on 5 grounds. However, the President 

dismissed the appeal and his reasons are summarised below. 

His Honour rejected ground (1). He noted that the appellant complained that the Arbitrator 

erred when he rejected the evidence of its qualified specialist or that he failed to properly 

consider it or misconceived it on the issue of the advancement of the worker’s degenerative 

disc disease. He held that the Arbitrator was required to resolve the competing medical 

opinions regarding the origin of the neck symptoms and the appellant was wrong to state 

that its medical opinion was rejected. On the contrary, the Arbitrator accorded it “to be of 

little or no weight”. That view was available on the evidence and did not involve any error.  

His Honour also rejected ground (2). He noted that the appellant alleged that the arbitrator 

erroneously reversed the onus of proof in rejecting its medical evidence. However, he held 

that there was no merit in that argument. He stated, relevantly: 

105. …The Arbitrator’s treatment of Dr Quain’s evidence, when properly reviewed, 

involves the Arbitrator undertaking the close consideration of the medical evidence 

provided by both parties when reaching an opinion as to the origin or cause of Ms 

Szenczy’s cervical pathology. The Arbitrator found that Ms Szenczy was suffering 

from pre-existing degenerative disc disease which was later aggravated by her work. 

In terms of the medical evidence, this was an available finding and all the Arbitrator 

was doing, particularly at T 54, was explaining why he preferred Ms Szenczy’s 

medical opinions to that of Dr Quain. This involved no identified error… 

His Honour also rejected ground (3). He held that the appellant was cavilling with the 

factual finding of the deemed date of injury of 13 May 2013 as a result of the nature and 

conditions of employment, when there was an available and uncontested basis for that 

funding. He stated: 

113. Consistent with Nguyen, an Arbitrator must be satisfied on the balance of 

probabilities that something happened. In this case, the Arbitrator had the 

uncontested evidence of Ms Szenczy as to why she reduced her hours in May 2013. 

Counsel for Ms Szenczy, quite properly, noted some difficulties in the medical 

evidence with respect to alleged dates of injury but the evidence when reviewed in 
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its entirety suggests not a frank injury being suffered by Ms Szenczy, but rather the 

aggravation of an underlying degenerative disc condition which came on over time. 

It is clear that Ms Szenczy did not realise this, hence the wording of her statement of 

6 November 201754 where she says that it was “only through subsequent 

investigations have I identified the nature and extent of the problems that I have. 

There was no single incident at work which caused my symptoms.” 

His Honour observed that inconsistent accounts given to health professionals need to be 

approached with caution, as stated by Basten JA in Mason v Demasi. However, he found 

that the histories given to the doctors were “broadly consistent” with the gradual onset of 

neck symptoms due to the nature of the worker’s employment. He stated: 

116. I am not satisfied, as has been stated with some force by the appellant, that this 

finding could only be made if supported by medical evidence. This is not a correct 

statement of principle. As the Court of Appeal stated in Nguyen: 

The court [or the Commission] does not abdicate its responsibility to an expert; 

an expert’s opinion cannot be determinative, particularly in relation to ultimate 

facts.  

Accordingly, no error was established regarding this factual finding.  

His Honour also rejected ground (4). While the appellant alleged that the Arbitrator erred 

by misconceiving the test in Paric, he stated: 

132. In the Court of Appeal, Samuels JA said as follows: 

I have myself looked at the evidence and looked at the hypothetical facts and 

while I would agree that in some respects the material put does differ in terms 

from what was proved, all in all I would regard it as open to the tribunal of fact 

to consider that it was a fair foundation and remains a reasonable support for 

the opinions which were sought and given… 

I would respectfully adopt that last statement as exactly in point and its 

application disposes of both aspects of the problem to which I have earlier 

referred. It is a question of whether the hypothetical material put to the expert 

witnesses represents a fair climate for the opinions they expressed. I do not 

think there is any requirement that the matter put is precisely consonant with 

the material provided; and certainly it cannot be contended that there was no 

evidence upon which the opinions could be based. 

Discrepancies may be fatal; in some cases even slight discrepancies may be 

fatal; in other cases even broad departures are not likely to affect the force of 

the expert opinion. Moreover, it is for the tribunal of fact to assess this factual 

basis. in the present case it seems to me that there was a fair climate in which 

the expert views could flourish, and certainly it was open to the learned judge 

to come to that conclusion. 

133. And in the High Court the following was said on this point: 

It is trite law that for an expert medical opinion to be of any value the facts upon 

which it is based must be proved by admissible evidence (Ramsay v Watson 

[1961] HCA 65; (1961) 108 CLR 642). But that does not mean that the facts so 

proved must correspond with complete precision to the proposition on which 

the opinion is based…  

His Honour held that the Arbitrator had applied the test in Paric “with meticulous acuity”.  
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His Honour also rejected ground (5) and stated, relevantly: 

172. Finally, I would note that one of the complaints under Ground Five is that “the 

Arbitrator erred when he unilaterally determined a deemed date of injury”. This 

allegation suggests that the Arbitrator made this determination without prior notice to 

the parties, hence the deployment of the word “unilaterally”. The ground further 

alleges that there had been “no opportunity for the appellant to make submissions” 

regarding the proposed found date. These statements are for the reasons outlined 

above factually incorrect. The whole issue of the May 2013 event and the 

amendment of the date of injury in the ARD was the subject of submissions before 

the Arbitrator (which were set out above). 

His Honour held that there was no merit in the complaint that the appellant was not afforded 

natural justice about the amendment to the ARD, as it was given, and took up, the 

opportunity to put submissions in opposition to it and that was consistent with s 354 WIMA 

and in particular subsections (2) and (3).  

Accordingly, his Honour confirmed the COD. 

 

 


