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Arbitrator Decisions 

Application for reconsideration of COD refused – further evidence that the 
worker sought to rely upon could have been presented earlier  

Fischer v DTD Engineering Pty Limited (No. 2 decision – Recon) [2019] NSWWCC 

168 – Arbitrator Anthony Scarcella – 14 May 2019 

Background 

On 7 February 2019, Arbitrator Anthony Scarcella conducted an arbitration hearing. On 

29 March 2019, he issued a COD, which determined that: (1) the worker did not suffer a 

consequential injury to the lower back as a result of the accepted right knee injury on 11 

February 2015; (2) the worker suffered injuries to his right knee and lumbosacral spine on 

11 February 2015, to which his employment was a substantial contributing factor; (3) 

PIAWE was $1,026; (4) the worker had a current work capacity between 17 June 2017 and 

25 June 2018 in suitable employment at the rate of $680.17 per week; (5) the worker had 

no current work capacity from 26 June 2018 to 12 August 2018; and the worker has a 

current work capacity from 13 August 2918 to date and continuing in suitable employment 

at the rate of $770.66 per week. He awarded the worker weekly payments under ss 36 and 

37 WCA, with credit to the respondent for any payments made, and granted the parties 

liberty to apply within 14 days regarding the calculation of weekly payments. He also made 

a general order for payment of s 60 expenses. 

 

Application for reconsideration 

On 10 April 2019, the worker requested a reconsideration of the continuing award from 13 

August 2018 that was made under s 37 (2) WCA. In support, he provided a copy of an 

email that he sent to his solicitors on 1 April 2019, which attached a schedule of earnings 

between 28 August 2018 and 31 March 2019, relevant pay slips and his submissions dated 

10 April 2019. He argued, relevantly, that the arbitrator had limited data available to him at 
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the arbitration hearing and this resulted in an inaccurate calculation of his entitlement to 

weekly payments. He also argued that: 

(a) The respondent does not require the applicant’s services for a period of 8 to 10 

weeks annually, being the aggregate of annual school holiday periods, and the 

arbitrator did not take this period into account in the calculating his earning capacity, 

which “prompted an inaccurate calculation”;  

(b) He uses the school holiday periods to rest and recover from the cumulative 

adverse effects of his work-related injuries that are exacerbated by the work done 

during the rest of the year; and  

(c) $607.05 is a more accurate reflection of his continuing weekly earnings. 

The respondent objected to the worker’s evidence that he used the school holidays to rest 

and recover from the cumulative adverse effects of his work-related injuries and said that 

this evidence should have been raised at the hearing.  The Arbitrator was aware that the 

respondent did not require the worker’s services during school holidays and in relation to 

the definitions of “current work capacity” and “suitable employment” in s 32A WCA, this is 

irrelevant. Whether the work or employment is available (including the hours available) is 

not to be taken into account in assessing “current work capacity”. Therefore, the arbitrator’s 

determination is appropriate. 

The Arbitrator held in Samuel, the Acting Deputy President listed nine principles that are 

relevant to the reconsideration power in s 350 (3) WIMA, namely:  

1. the section gives the Commission a wide discretion to reconsider its previous 

decisions (‘Hardaker’);  

2. whilst the word ‘decision’ is not defined in section 350, it is defined for the purposes 

of section 352 to include “an award, order, determination, ruling and direction”. In my 

view ‘decision’ in section 350 (3) includes, but is not necessarily limited to, any award, 

order or determination of the Commission;  

3. whilst the discretion is a wide one it must be exercised fairly with due regard to 

relevant considerations including the reason for and extent of any delay in bringing 

the application for reconsideration (‘Schipp’”);  

4. one of the factors to be weighed in deciding whether to exercise the discretion in 

favour of the moving party is the public interest that litigation should not proceed 

indefinitely (“Hilliger”);  

5. reconsideration may be allowed if new evidence that could not with reasonable 

diligence have been obtained at the first Arbitration is later obtained and that new 

evidence, if it had been put before an Arbitrator in the first hearing, would have been 

likely to lead to a different result (“Maksoudian”);  

6. given the broad power of ‘review’ in section 352 (which was not universally 

available in the Compensation Court of NSW) the reconsideration provision in section 

350 (3) will not usually be the preferred provision to be used to correct errors of fact, 

law or discretion made by Arbitrators;  

7. depending on the facts of the particular case the principles enunciated by the High 

Court in Port of Melbourne Authority v Anshun Pty Ltd  (“Anshun”) may prevent a 

party from pursuing a claim or defence in later reconsideration proceedings if it 

unreasonably refrained from pursuing that claim or defence in the original 

proceedings; 
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8. a mistake or oversight by a legal adviser will not give rise to a ground for 

reconsideration (“Hurst”); and  

9. the Commission has a duty to do justice between the parties according to the 

substantial merits of the case (“Hilliger” and section 354 (3) of the 1998 Act)… 

He noted that the worker’s statement dated 12 October 2018 and his email to his solicitor 

dated 1 April 2019 did not support submission (b) above and he could not accept this as 

evidence.  

In any event, he held that the worker’s argument is fundamentally flawed because it is not 

relevant that the respondent does not require his services during school holidays. This 

does not alter his “current work capacity” in “suitable employment” within the meaning of s 

32A WCA.  

He held that reconsideration may be allowed if new evidence that could not with reasonable 

diligence have been obtained at the arbitration hearing is later obtained and it would, if it 

had been put before the arbitrator at first instance, have been likely to lead to a different 

result. However, there is no explanation as to why this evidence could not, with reasonable 

diligence, have been provided by the worker at the arbitration hearing. He was also not 

satisfied that admitting the wage spreadsheet and payslips would have likely led to a 

different result and he declined to admit it.  

Accordingly, he confirmed the COD. 

 

Application for reconsideration of COD refused 

Parsons v Dell Australia Pty Ltd [2019] NSWWCC 210 – Senior Arbitrator Glenn Capel 

– 14 June 2019 

Background 

The worker was employed by the respondent as a hardware product specialist from 11 

April 2011 to 27 September 2013. He suffered a compensable psychological injury on 1 

August 2013 (deemed) and the insurer accepted the claim.  

On 17 March 2014, the worker claimed weekly payments, s60 expenses and compensation 

under s 66 WCA for 17% WPI. On 13 January 2015, following an arbitration hearing, he 

was awarded weekly compensation from 1 August 2013 and s 60 expenses and the dispute 

under s 66 WCA was referred to an AMS. On 25 March 2015, Professor Glozier (AMS) 

issued a MAC that assessed 15% WPI. 

The respondent appealed against the MAC and on 26 June 2015, a MAP determined that 

the AMS erred in his assessment under PIRS. It revoked the MAC and issued a MAC that 

certified 7% WPI. 

On 24 March 2016, the worker’s solicitor served a notice of claim for compensation under 

s 66 on the respondent. On 11 April 2016, the insurer stated that the worker was precluded 

from making a further claim by reason of s 66 (1A) WCA and the decision in Cram Fluid 

Power Pty Ltd v Green.  

On 18 January 2018, the insurer notified the worker under s 39 WCA, that his weekly 

payments would cease on 21 July 2018, because Dr Teoh (its independent medical 

examiner) had assessed 17% WPI. 

On 22 March 2018, the worker’s solicitor requested a review and reconsideration of his 

entitlements and made a claim under s 66 for 17% WPI based upon Dr Teoh’s assessment. 
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He did not seek any concession regarding a threshold dispute. The insurer responded by 

issuing a dispute notice based upon s 66 (1A) WCA. 

On 3 May 2018, the worker’s solicitor again asked the insurer to review its decision, but 

the insurer confirmed it. 

On 3 December 2018, he served a notice of claim on the insurer, seeking weekly payments 

from 7 May 2018, s 60 expenses and compensation under s 66 WCA for 19% WPI, based 

upon a report from Dr Morris dated 21 November 2018. He also stated that the worker 

would be seeking reconsideration of the assessment by the MAP under s 350 (3) WIMA 

because the worker’s condition had deteriorated. The Insurer disputed that claim.  

Yet again, the worker’s solicitor asked the insurer to review its decision and the insurer 

confirmed its decision. On 2 April 2019, a Miscellaneous Application was filed, which 

requested that the COD be set aside and that the matter be referred to an AMS to 

determine the degree of permanent impairment. The claims for weekly payments and s 60 

expenses were withdrawn during a teleconference. 

The Senior Arbitrator decided to determine the matter on the papers and he directed the 

parties to file written submissions.  

The worker’s solicitor argued that the MAP’s assessment was incorrect because all doctors 

who have examined the worker since then have assessed more than 15% WPI. If the 

MAP’s assessment was correct, the worker’s condition has deteriorated and it would be 

manifestly unjust to not review it. If that assessment was incorrect, a manifest injustice has 

occurred which can be remedied by setting aside the COD.  

However, the respondent’s submissions included that the current application is 

“incompetent and misconceived” because “the Commission” as referred to in s 250 (3) 

WIMA is constituted by either an Arbitrator or Presidential Member and not a Medical 

Appeal Panel (which is constituted under s 328 WIMA). Therefore, the MAP’s decision is 

not subject to reconsideration under s 350 (3) WIMA. It also argued that the worker had 

not addressed s 66 (1A) WCA, which applied to the current claim.  

The Arbitrator noted that the MAP’s decision was not the subject of judicial review in the 

Supreme Court. He held: 

116. I am satisfied on the basis of the reasoning in Cram Fluid, Robin-True and 

Lizdenis, the claim made b the applicant on 17 March 2014 constituted the “one 

claim” and any further claims are precluded by s 66 (1A) of the 1987 Act. Further, s 

322A of the 1998 Act restricts the applicant to only one assessment absent an appeal 

lodged by the applicant in accordance with s 327 of the 1998 Act. 

117. In the circumstances, the applicant’s application for reconsideration of the COD 

dated 3 August 2015 is declined. 

Reconsideration  

The Senior Arbitrator stated that if he is wrong in his interpretation of the limitations 

imposed by s 66 (1A) WCA, the merits of the application for reconsideration must be 

considered. A MAP is not subject to a reconsideration under s 350 (3) WIMA and the 

appropriate forum for an appeal against that determination is the Supreme Court. However, 

a COD issued following the determination can be reconsidered by the Commission and a 

MAP has the power to reconsider its determination by reason of s 378 WIMA. He referred 

to Arbitrator Johnstone’s “useful summary of the principles regarding reconsideration of 

determinations pursuant to s 350 (3) WIMA in Howell v Stringvale Pty Ltd”. He also referred 

to the decision of Acting P Roche in Samuel, which cited with approval the Court of 

Appeal’s decision in Schipp v Herfords Pty Limited, where the court considered the 
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equivalent reconsideration provisions of the 1926 Act. He held that while he has a wide 

discretion to reconsider the COD under s 350 (3) WIMA, that discretion must be exercised 

fairly and the matters identified in Samuel  require some consideration, as follows: 

(1) Does the fresh evidence support a deterioration in the condition since the MAP’s 

determination on 26 March 2015? The worker bears this onus. 

(2) Deterioration – whether the evidence supports a deterioration… such that it is 

likely that the MAP would find that the applicant had an impairment of 15% or more? 

He held that the evidence of deterioration in this matter is “far from satisfactory”. All 

of the doctors’ assessments are “extremely subjective and depend largely on the 

reliability of the histories provided to them” by the worker. He stated: 

170. Nevertheless, when one has regard to this further evidence and my 

analysis above, there is some doubt in my mind as to whether there is sufficient 

evidence to support a deterioration in the applicant’s psychological condition 

that would result in a different assessment of whole person impairment by 

another MAP, if a further referral was an option.  

He also found that there was an unacceptable delay in making the application for 

reconsideration.  

Accordingly, the Senior Arbitrator declined the application for reconsideration.  

 


