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WCC – Medical Appeal Panel Decisions 

MAP set aside an assessment of permanent impairment of the ribs by 
analogy to the thoracic spine because “the ribs” was not referred for 
assessment by the AMS 

Wesfarmers Group t/as Coles v Briggs [2019] NSWWCCMA 64 – Arbitrator John 

Wynyard, Dr B Noll & Dr J  B Stephenson – 10 May 2019 

Background 

On 21 January 2014, the worker fell from the back of a truck and suffered multiple rib 

fractures and injuries to his cervical and thoracic spines, left shoulder and possibly also his 

left elbow.  

On 2 February 2019, Dr Pillemer issued a MAC that assessed 11% WPI, comprising 5% 

WPI (cervical spine), 5% WPI (thoracic spine) and 1% WPI (left upper extremity). He noted 

that the worker’s main ongoing concern was the multiple left rib fractures and he stated, 

“In my opinion, there is no residual damage to his thoracic spine noting the full range of 

movement.” He felt that there was possible non-union of rib fractures and stated that as 

the Guidelines do not suggest figures of impairment for those injuries, an “analogous or 

equivalent condition needs to be used” and he therefore assessed 5% WPI (DRE thoracic 

category II).  

Medical Appeal 

On 5 March 2019, the appellant appealed against the MAC with respect to the thoracic 

spine under ss 327 (3) (c) and (d) WIMA.  

The MAP held that the AMS’ assessment regarding the thoracic spine must be revoked, 

as while the ARD pleaded that injury, the claim under s 66 WCA was limited to the cervical 

spine, thoracic spine and left upper extremity and no dispute regarding the ribs was 

referred to the AMS. It held: 
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30. It is trite law that the terms of the referral govern the jurisdiction of the AMS5. 

Had the referral included a reference to the ribs or the chest wall, then the opinion of 

the AMS would have been unimpeachable. However, the error made by the AMS 

was to use the thoracic spine analogy to make an assessment of an injury that was 

not referred to him.  

The MAP rejected the worker’s submissions that it could not infer that the AMS was 

referring to the thoracic spine, as his comments clearly indicated that there was no 

permanent impairment resulting from injury to that area of his spine.  

Accordingly, it revoked the MAC and issued a replacement MAC that assessed 6% WPI. 

 

MAP uphold AMS’ decision to apply a 50% deductible for pre-existing 
impairment as he complied with the 3-step test in Cole v Wenaline 

Prakash v Novartis Australia [2019] NSWWCCMA 69 – Arbitrator Richard Perrignon, 

Dr P Harvey-Sutton & Dr J B Stephenson – 20 May 2019 

Background 

On 11 December 2015, the appellant injured her left knee and left shoulder as a result of 

a fall while at a Christmas party. A month later she suffered discomfort in the left knee and 

difficulty climbing stairs. On 11 May 2017, she underwent left total knee replacement 

surgery. On 13 February 2019, Dr Pillemer issued a MAC, which assessed 12% WPI, 

comprising 2% for the left upper extremity, 10% WPI for the left lower extremity (20% less 

a 50% deductible under s 323 WIMA) and 0% WPI for scarring.  

Medical Appeal 

The appellant appealed against the assessment for the left lower extremity on 5 grounds, 

namely: (1) the AMS failed to turn his mind to the relevant question, namely what is the 

actual contribution of the pre-existing condition to current impairment; (2) the AMS’ 

references to pre-existing degenerative change constitute insufficient reasons to justify a 

deduction; (c) total knee replacement was necessitated by injury to the left knee, liability 

for which was accepted by the insurer. there is no evidence that any pre-existing 

degeneration contributed to the need for surgery; (4) degenerative change did not 

contribute to impairment, because the worker was working full time up to the date of injury 

in heavy physical work, the radiology does not pre-date injury, she was asymptomatic prior 

to injury, and her impairment resulted from surgery to which degenerative change did not 

contribute; and (5) the deduction made was excessive. 

In relation to grounds (1) and (2), the MAP held that an AMS may not simply assume that 

a pre-existing condition necessarily contributes to current impairment and must find on the 

evidence that it actually contributes to impairment: Cole v Wenaline [2010] NSWSC 78. 

However, a pre-existing condition may contribute to impairment even if it was 

asymptomatic before the injury and a deduction must be made if it contributes to 

impairment: Vitaz v Westform (NSW) Pty Limited [2011] NSWCA 25. It held: 

In Cole at [38], the three steps for assessing whether a deduction ought to be made 

were expressed as follows:  

What s 323 required, however, was that the evidence be considered, so that it 

could be determined, firstly, what the level of impairment after the second injury 

was. Secondly, whether a proportion of that impairment was due to the first 

injury. Thirdly, what that proportion was. 
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The AMS carefully complied with these steps and gave detailed reasons for finding that 

the degenerative condition contributed to impairment. He did not simply make an 

assumption and did not fall prey to the Vitaz error. His reasons were relevant to the decision 

and his conclusion was the only one reasonably open to him. He exercised his clinical 

judgment in assessing the deduction as 50%., which he was entitled to do, and his 

approach does not indicate any error or the application of incorrect criteria. 

The MAP rejected ground (3) and stated that the AMS did not find that the surgery 

contributed to the impairment and it was unnecessary for him the find that degeneration 

caused the need for surgery, although such a finding was implied in his reasons. His 

reasons are therefore properly interpreted as being based on a finding of direct contribution 

to the impairment by the pre-existing degeneration. It was open to the AMS to find that the 

assessed impairment was due to both the pre-existing degeneration and its aggravation 

as a result of the injury. 

The MAP rejected ground (4), effectively based upon its reasons in relation to ground (3). 

In relation to ground (5), the MAP held that the extent of the deduction was an evaluative 

exercise for the application of the AMS’ clinical judgment, having regard to the history and 

medical evidence before him and the results of his own clinical examination. There was no 

error in his approach and there was ample justification for the deduction of 50%. 

Accordingly, the MAP confirmed the MAC. 

 

MAC revoked because AMS failed to consider relevant material  

Wentworth Community Housing Limited v Brennan [2019] NSWWCCMA 77 – 

Arbitrator Catherine McDonald, Dr L Kossoff & Dr J Parmegiani – 11 June 2019 

Background 

On 26 January 2013, the worker suffered a psychological injury due to the nature and 

conditions of employment. The Registrar referred the matter to Dr Brennan (AMS) and on 

9 January 2018, he issued a MAC that assessed 24% WPI. 

On 7 February 2018, the appellant lodged an application for appeal against the decision of 

the AMS under ss 327 (3) (b), (c) and (d) WIMA. It alleged that the AMS: (1) failed to 

consider the evidence enclosed in the ARD and Reply; (2) based his opinion solely on the 

worker’s subjective report of symptoms during the examination; and (3) failed to compare 

the history obtained from the worker to the evidence annexed to the ARD and Reply. It 

sought leave to rely upon ‘fresh evidence’ (reports that that it obtained as a result of an 

investigation regarding the accuracy of the AMS’ history).  

The worker opposed the appeal and objected to the appellant adducing fresh evidence 

and she argued that the ‘fresh evidence’ was not “information of a medical kind or which 

was directly related to a question required to be made (sic) by the AMS”. 

On 21 March 2018, a delegate of the Registrar refused the applications to appeal against 

the MAC and to adduce fresh evidence in an appeal. Under the heading “Availability of 

Additional Relevant Information”, the delegate stated, relevantly: 

8. Among the documents contained in the referral to the AMS were the Reply and 

the attachments to the Reply, including two surveillance reports from M&A 

Investigations dated 27 August 2015 and 11 October 2016, together with two social 

media reports of the same organisation dated 13 July 2015 and 12 September 2016. 

It is therefore apparent on the face of the MAC that the AMS had regard to the 

material placed before him, including the reports of M&A Investigations. Those 
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reports contain evidence which is broadly consistent with that sought to be relied 

upon in the appeal. 

19. The role of the AMS is to consider the material referred to them and to reach their 

own findings and conclusions based upon that material and their own assessment. 

The admissibility of new material in an appeal such as this is conditional on that 

material being not reasonably available at the time of the assessment… 

21   The appellant's submission at paragraph six … is predicated on the assumption 

that the AMS relied solely on the respondent's version of events. On the face of the 

MAC this is not the case. Rather, the AMS had regard to the documentation before 

him and made his assessment based not only on his examination of the respondent, 

but also on the documentation referred to him. 

The appellant successfully sought judicial review of that decision by Harrison AsJ and the 

matter was remitted to the Commission for determination according to law.  

Medical Appeal 

The MAP determined that the worker should be re-examined by Dr Parmegiani and that 

the fresh evidence should be admitted in the appeal because it was directly relevant to the 

assessment under PIRS. It stated (citations excluded): 

27. In the section of the MAC dealing with his comments on other medical opinions 

submitted by the parties, the AMS referred to the reports of Dr T O Clark, qualified 

by Ms Brennan’s solicitors, her treating psychiatrist, Dr P Thiering and Dr D Samuell 

who had been qualitied by Wentworth. He referred to three paragraphs of Ms 

Brennan’s statement dated 22 April 2013. He did not refer to her lengthy statement 

dated 11 August 2017. The AMS also did not refer to surveillance reports dated 27 

August 2015 and 11 October 2016 and to social media reports dated 13 July 2015 

and 12 September 2016. 

28. Those omissions are significant because the statement and the reports contain 

material at odds with the history obtained by the AMS. It was not necessary for the 

AMS to set out every document that he considered5 . However, it was necessary for 

him to consider the material in the file, to refer to those that were at odds with the 

conclusion he reached and to explain why. The lack of reference to the material in 

the MAC suggests the AMS did not consider it.  

29. The AMS did not consider Ms Brennan’s statements about ultra-marathon 

running and the fact that she undertakes intense exercise for one to two hours on a 

daily basis , the fact that she works 16 hours per week and works on her computer 

wherever she is, her relationship with her partner nor the evidence that familial strain 

occurred years before the work injury. If the AMS had considered Ms Brennan’s 

statement he would have been directed to consider the other factual material 

because evidence with respect to running and exercise was made in response to the 

surveillance and social media reports which appear in the Reply. Ms Brennan said 

that she spent every second weekend with her partner in Manly and the social media 

reports show that Ms Brennan travelled to Tibet.  

30. Campbell J described the role of the Appeal Panel in consideration of the PIRS 

categories in Ferguson v State of NSW:  

The Appeal Panel accepted that intervention was only justified: if the 

categorisation was glaringly improbable; if it could be demonstrated that the 

AMS was unaware of significant factual matters; if a clear misunderstanding 

could be demonstrated; or if an unsupportable reasoning process could be 
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made out. I understood that all of these matters were regarded by the Appeal 

Panel as interpretations of the statutory grounds of applying incorrect criteria 

or demonstrable error. One takes from this that the Appeal Panel understood 

that more than a mere difference of opinion on a subject about which 

reasonable minds may differ is required to establish error in the statutory 

sense.  

The Appeal Panel also, with respect, correctly recorded that in accordance with 

Chapter 11.12 of the Guides ‘the assessment is to be made upon the 

behavioural consequences of psychiatric disorder, and that each category 

within the PIRS evaluates a particular area of functional impairment’: Appeal 

Panel reasons at [37]. The descriptors, or examples, describing each class of 

impairment in the various categories are ‘examples only’: see Jenkins v 

Ambulance Service of New South Wales [2015] NSWSC 633. The Appeal 

Panel said, ‘they provide a guide which can be consulted as a general indicator 

of the level of behaviour that might generally be expected”… 

The MAP held that failure to consider relevant material is a demonstrable error and the 

AMS’ findings are incongruous with it. His observations of the worker on the day of the 

examination are in stark contrast to the description of her participation in intense exercise 

and contrasted with her ability to travel to Tibet and to spend alternate weekends in Manly 

the description of her daily activities in her statement is markedly different from that 

recorded by the AMS. The error resulted in the application of incorrect criteria, which 

necessitated Dr Parmegiani’s assessment, and it adopted his findings and assessment of 

6% WPI. Accordingly, it revoked the MAC and issued a MAC that certified 6% WPI.  

 


