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WCC Presidential Decisions 

A prior determination of an injury under s 4 (a) WCA does not give rise to an 
issue estoppel or Anshun estoppel – No entitlement to costs under s 341 
WIMA because the dispute arose and proceedings commenced after 31 

March 2013  

Fourmeninapub Pty Ltd v Booth [2019] NSWWCCPD 25 – President Judge Phillips – 

6 June 2019 

The President held that a claim under s 66 WCA for a disease injury under s 4 (b) (ii) WCA 

was not barred by issue estoppel and/or Anshun estoppel as a result of a previous 

determination of a previous claim under s 4 (a) WCA. He also held that the worker had not 

suffered a disease that was capable of being aggravated under s 4 (b) (ii) WCA. 

Background 

On 7 November 2002, the worker got blood on her body when she attempted to intervene 

in a fight between patrons and was concerned that she may have contracted HIV or 

Hepatitis. She last worked on 19 November 2002, when she witnessed another fight 

between patrons. She was diagnosed with PTSD and claimed compensation and the 

insurer accepted that claim. However, in 2005, she was diagnosed with Bipolar Disorder 

and the insurer disputed that condition was work-related and that her employment 

aggravated, accelerated or exacerbated it.  

In 2005, the worker claimed compensation under s 66 WCA. Dr Walden (AMS) diagnosed 

PTSD and depression and noted a history that in December 2004, the worker developed 

hypomania consistent with Bipolar Disorder. While she found that this caused additional 

impairment, it was not causally related to either the incident at work in 2002 or medication 

prescribed for it and she assessed 6% WPI. 

On 17 June 2008, the insurer declined liability for weekly payments and s 60 expenses 

and asserted that the worker no longer suffered from work-related PTSD. The worker filed 

an ARD on 15 October 2008, but then made a further claim under s 66 WCA for 17% WPI, 
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based upon an assessment from Dr Huntsman. He opined that work was a substantial 

contributing factor to both the PTSD and Bipolar Disorder. However, the insurer disputed 

this claim. 

On 23 January 2009, the worker filed a third ARD and the dispute under s 66 WCA was 

referred to an AMS (Dr Parsonage). The referral was restricted to “PTSD” and the AMS 

assessed 8% WPI for it. However, he diagnosed PTSD, Major Depression, Bipolar II 

Disorder and possibly Bipolar III Disorder.  

On 5 February 2009, Arbitrator O’Moore found that the worker suffered PTSD as a result 

of the incident at work in 2002, but that the Bipolar disorder was not work-related. He 

awarded continuing weekly payments from 1 August 2008 and s 60 expenses for the PTSD 

only. On 20 October 2009, an amended COD determined (based on the MAC) that the 

worker had suffered 8% WPI and was not entitled to compensation under s 66 WCA.  

On 11 July 2013, the insurer made a work capacity decision and notified the worker that 

her weekly payments would cease on 18 October 2013 and that s 60 expenses would be 

paid until 18 October 2014.  SIRA conformed that decision upon Merit Review. 

On/about 3 April 2018, the worker made a further claim under s 66 WCA for 26% WPI, s60 

expenses and weekly payments for the Bipolar disorder, based upon a report from Dr 

Scurrah. He opined that the Bipolar disorder resulted from the use of anti-depressant 

medication that was prescribed for the PTSD. The insurer disputed that claim and 

maintained its decision upon review.  

First instance 

On 3 September 2018, the worker filed this ARD, which alleged that she suffered an 

aggravation, acceleration and/or exacerbation of a pre-existing Bipolar disorder as a result 

of the effects of the PTSD and depression resulting from the 2002 incident at work. 

Alternatively, it alleged that it was a consequence of that injury.  

Arbitrator Edwards issued a COD and determined that the worker was not estopped from 

pursuing a claim for a disease injury under s 4 (b) (ii) WCA as a result of the previous 

determination and he remitted the dispute to the Registrar for referral to an AMS to assess 

permanent impairment with respect to both PTSD and Bipolar Disorder.  

Appeal 

On appeal the appellant alleged that the Arbitrator erred: (1) in not treating the s 4 (b) (ii) 

claim as barred by issue estoppel; (2) in not treating the s 4 (b) (ii) claim as barred by 

Anshun estoppel; and (3) in construing s 4 WCA as including aggravation to a 

predisposition to injury. 

President Judge Phillips rejected ground (1). He felt that the appellant had conflated the 

principles of issue estoppel and the doctrine of res judicata, as the Arbitrator did not 

determine that there was an issue estoppel. He stated (citations excluded): 

90. Issue estoppel may arise as a consequence of a state or fact of law being 

determined, which would prevent a party from bringing, or defending, a claim in 

relation to a different benefit. In Thompson v George Weston Foods, Chief Judge 

McGrath observed: 

It is clear that issue estoppel can arise as a consequence of an adjudication on 

a particular issue, which would prevent a party bringing, or defending, a claim 

in relation to a different benefit. I do not consider that there is any rule which 

would prevent a worker bringing an action claiming one type of benefit, and 

leaving another type of benefit for later, or other, adjudication. In doing this he 

may in some cases risk being penalised in costs, or risk failing on an issue 
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which would debar the other claim. If he lost on the issue of injury he could not 

succeed in gaining compensation for a consequential benefit, whether it was 

included in the original application, or not. 

91. In Carl Zeiss Stiftung v Rayner & Keeler Ltd [No 2], Lord Guest stated that issue 

estoppel does not arise in respect of a judicial decision unless the following three 

components are satisfied: 

(1) that the same question has been decided; (2) that the judicial decision which 

is said to create the estoppel was final; and, (3) that the parties to the judicial 

decision or their privies were the same persons as the parties to the 

proceedings in which the estoppel is raised or their privies. 

92. The doctrine of res judicata provides that a cause of action which has been 

determined by a court of competent jurisdiction or by a tribunal may not be re-

litigated. In Blair v Curran, the High Court highlighted the distinction between res 

judicata and issue estoppel as follows: 

The distinction between res judicata and issue estoppel is that in the first the 

very right or cause of action claimed or put in suit has in the former proceedings 

passed into judgment, so that it is merged and has no longer an independent 

existence, while in the second, for the purpose of some other claim or cause 

of action, a state or fact of law is alleged or denied the existence of which is a 

matter necessarily decided by the prior judgment, decree or order. 

93. In Habib v Radio 2UE Sydney Pty Ltd, McColl JA (Giles and Campbell JJA 

agreeing) said: 

The doctrine of res judicata properly so-called (the first principle referred to in 

Dow Jones) applies where a plaintiff establishes his cause of action so that, 

upon judgment, the cause of action and any matters which were necessarily 

established as its legal foundation or as the justification for its conclusion, or 

were legally indispensable to the conclusion merge in the judgment, and no 

longer have an independent existence and cannot be re-litigated in subsequent 

proceedings between the parties of their privies: Blair v Curran [1939] HCA 23; 

(1939) 62 CLR 464 (at 531 – 532) per Dixon J; Anshun (at 597) per Gibbs CJ, 

Mason and Aickin JJ; Chamberlain v Deputy Commissioner of Taxation (ACT) 

[1988] HCA 21; (1988) 164 CLR 502 (at 508) per Deane, Toohey and Gaudron 

JJ; James Hardie and Co v Seltsam Pty Ltd [1998] HCA 78; 196 CLR 53 (at 

[40]) per Gaudron and Gummow JJ. 

He held that as Arbitrator O’Moore did not determine whether the worker suffered a disease 

injury within the meaning of s 4 (b) (ii) WCA, there was no issue estoppel.  

His Honour also rejected ground (2) and held that the Arbitrator did not err in finding that 

that there was no Anshun estoppel. He stated (citations excluded): 

127. Anshun estoppel prevents a party from relying on a claim or defence if it 

unreasonably refrained from including it in the earlier proceedings. In Anshun, Gibbs 

CJ, Mason and Aickin JJ said:  

In this situation we would prefer to say that there will be no estoppel unless it 

appears that the matter relied upon as a defence in the second action was so 

relevant to the subject matter of the first action that it would have been 

unreasonable not to rely on it. Generally speaking, it would be unreasonable 

not to plead a defence if, having regard to the nature of the plaintiff's claim, and 

its subject matter it would be expected that the defendant would raise the 
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defence and thereby enable the relevant issues to be determined in the one 

proceeding. 

128. Their Honours also said: 

The likelihood that the omission to plead a defence will contribute to the 

existence of conflicting judgments is obviously an important factor to be taken 

into account in deciding whether the omission to plead can found an estoppel 

against the assertion of the same matter as a foundation for a cause of action 

in a second proceeding. By ‘conflicting’ judgments we include judgments which 

are contradictory, though they may not be pronounced on the same cause of 

action. It is enough that they appear to declare rights which are inconsistent in 

respect of the same transaction. 

129. In Habib, McColl JA said: 

A strict approach is necessary in an Anshun estoppel case to the inquiry 

whether there exists the requisite identity between the proceedings; the mere 

fact that the proceedings are closely related is insufficient; a technical approach 

is not helpful, the doctrine being concerned with substance and not form: see 

Bazos and Anor v Doman and Ors [2001] NSWCA 347 (at [44]) per Stein JA 

(Priestley and Beazley JJA agreeing) and the authorities to which his Honour 

refers. 

130. It is clear that the objective of Anshun estoppel is the public policy that there are 

no conflicting judgments on the same set of facts. Applying the relevant principles, it 

must be determined whether the claim or defence was so closely related to the earlier 

subject matter that it would reasonably have been expected to have been raised. To 

answer this question the onus lies on the appellant to demonstrate that the failure to 

bring a claim in the earlier proceedings was unreasonable, and that there was no 

valid reason for refraining from doing so. In determining the Anshun estoppel 

question it is necessary to undertake an analysis of the medical evidence available 

in the proceedings below, to determine whether Ms Booth failed to bring the claim 

under s 4 (b) (ii) in the proceedings before Arbitrator O’Moore. In particular it is 

necessary to consider whether, in the proceedings before Arbitrator O’Moore, there 

was an absence of medical evidence required to support the s 4 (b) (ii) claim (which 

was determined in proceedings before Arbitrator Edwards)… 

His Honour held that ground (3) was made out. He noted that the evidence indicated that 

the worker had a genetic predisposition to Bipolar Disorder and he stated, relevantly: 

153. As Deputy President Roche said in State of New South Wales v Rattenbury 

being predisposed to a disease is “quite different to having a disease that is later 

aggravated.” It means no more than “a tendency in a person to react in a certain way” 

and “a physical condition which makes a person susceptible to a disease.” Indeed, 

Dr Scurrah stated “simply having a genetic predisposition to Bipolar illness does not 

necessarily mean it is going to emerge”.  

He held that having a genetic predisposition to Bipolar disorder does not prove that it was 

an underlying disease.  

The worker sought costs of the appeal under s 341 WIMA (repealed). His Honour held that 

Div 3 of Pt 8 WIMA  continues to apply to costs of a claim made before 1 October 2012, if 

proceedings were commenced in WCC before 31 March 2013. However, the current claim 

was made on/about 3 April 2018, and the WCC proceedings commenced on 3 September 

2018. Therefore, the current dispute (and proceedings) cannot be attached to the previous 

http://www7.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2001/347.html
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claims and associated WCC proceedings to enliven an entitlement to costs and the 

Commission has no power to award costs under s 341 WIMA.  

Accordingly, His Honour revoked the COD and entered an award for the respondent. 

 

Construction of s 39 WCA – RSM Building Services Pty Ltd v Hochbaum 
applied 

Technical and Further Education Commission t/as TAFE NSW v Whitton [2019] 

NSWWCCPD 27 – President Judge Phillips - 17 June 2019 

The President  considered whether a worker is entitled to weekly payments after the expiry 

of an aggregate of 260 weeks and before an AMS has assessed a degree of permanent 

impairment as a result of injury that is greater than 20%.  

Background 

The worker injured her right wrist at work on 2 November 1999 and the appellant made 

weekly payments for all periods of incapacity. On 4 November 2013, it made a work 

capacity decision, that the worker had no current work capacity, which transitioned the 

claim onto the current scheme of weekly payments.  

On 10 August 2017, Dr Harbison (qualified by the appellant) assessed 13% WPI and on 

16 August 2017, the insurer issued a s 39 notice to the worker and advised her that her 

weekly payments would cease on 25 December 2017. The worker filed an ARD and a 

threshold dispute was referred to an AMS (Dr Mastroianni). On 18 June 2018, he issued a 

MAC that assessed 32% WPI. The worker then claimed weekly payments from 26 

December 2017 to 11 October 2018, but while the appellant resumed payments from 18 

June 2018, it declined to make any other payments.  

Senior Arbitrator Josephine Bamber directed the parties to file written submissions and 

determined the dispute ‘on the papers’. She distinguished this matter from Taumololo 

because there was evidence of a work capacity decision and the Commission may make 

an order consistent with a work capacity decision. She said that if the worker’s 

interpretation of s 39 is accepted then the Commission has jurisdiction to order the payment 

of weekly compensation in the disputed period because that would be consistent with the 

work capacity decision. She agreed with the reasoning of Arbitrator Sweeney in Kennewell, 

that the language of s 39 does not have a temporal component and if the Parliament wished 

to limit payments to workers from week 260 until after they had an assessment of greater 

than 20% WPI, it could have so provided. Accordingly, she awarded the worker weekly 

payments from 26 December 2017 to 18 June 2018 “at the applicable rate for a worker 

with no current work capacity.” 

Presidential Appeal 

The appellant argued that the Senior Arbitrator erred in law in construing s 39 (2) WCA, by 

interpreting it as giving a worker a retrospective entitlement to weekly payments after the 

expiry of the 260 weeks referred to in s 39 (1) and before the worker has been assessed 

as having over 20% permanent impairment. SIRA intervened in the appeal under s 106 

WIMA. 

President Judge Phillips conducted an oral hearing and directed the parties to address 

the relevance of the decisions in RSM Building Services Pty Ltd v Hochbaum (Hochbaum), 

in relation to the construction of s 39 WCA, Shi v Migration Agents Registration Authority 

[2008] HCA 31 (Shi), in relation to the question of whether s 39 WCA contains a temporal 

element, and Elliott v Minister administering Fisheries Management Act 1994 [2018] 
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NSWCA 123 (Elliott), in relation to the principle of legality’s application to statutory rights 

and Senior Arbitrator Bamber’s decision at first instance. 

The appellant argued that on a proper construction, s 39 (1) WCA removes a worker’s 

entitlement to weekly compensation after 260 weeks and s 39 (2), read in the light of s 39 

(3), only restores it from the point that the degree of permanent impairment is assessed as 

provided by s 65 as being more than 20%. Therefore, the worker is not entitled to weekly 

payments during the disputed period. It also argued that her adoption of the reasoning in 

Kennewell in respect of s 39 (2) WCA, namely that once s 39 does not apply there is no 

temporal restriction on the worker’s entitlement to compensation, cannot be supported.  It 

also adopted and expanded upon SIRA’s oral and written submissions, addressing the 

relevant principles in Hochbaum, Shi and Elliott. 

His Honour stated that the facts of this matter are very similar, if not identical to those in 

Hochbaum and he summarised his decision in that matter as follows (citations excluded): 

106. In Hochbaum, much attention was paid to the phrase in s 39 (2) of the 1987 Act 

which says “[t]his section does not apply”. This phrase was relied upon by the Senior 

Arbitrator in that matter virtually to the exclusion of the remainder of the sub-section 

and rest of s 39 in terms of the construction of the entire provision. I found that this 

approach was in error and not in accordance with the modern approach to statutory 

construction. 

107. In Hochbaum, I found that the effect of s 39 (1) of the 1987 Act is to make clear 

that a worker has no statutory entitlement to weekly payments of compensation after 

an aggregate period of 260 weeks. Section 39 (2) restores that statutory entitlement 

in circumstances where the degree of permanent impairment resulting from the injury 

is more than 20%. Section 39 (3) defines “permanent impairment”, for the purposes 

of s 39 (2), as an assessment provided by s 65 of the 1987 Act.  Section 39 (2), read 

with s 39 (3), supplies the relevant temporal component to the operation of s 39. 

108. In Hochbaum I also held that the proper construction of s 39 (2) of the 1987 Act, 

read in context, is to restore a worker’s entitlement to weekly compensation, at the 

point in time an Approved Medical Specialist assesses the degree of permanent 

impairment resulting from injury to be more than 20%. A worker’s entitlement to 

weekly compensation beyond the aggregate period of 260 weeks remains dependent 

on satisfying the preconditions for payment of weekly compensation pursuant to s 38 

of the 1987 Act. I further found that there was no warrant for the construction urged 

by Ms Whitton in Hochbaum that once the bar in s 39 (1) was lifted that it had been 

lifted for all purposes as if the provision were nugatory… 

122. It is therefore clear, consistent with the cases which have been quoted regarding 

statutory construction, that s 39 (3) of the 1987 Act required close consideration and 

in particular how it interrelates with the operative provision which is s 39  (2). This 

task has not been undertaken by the Senior Arbitrator. 

123. The Senior Arbitrator has, by omitting any reference or consideration of s 39 (3) 

(and by extension s 65), not strived to give meaning to every word of the provision to 

make sense upon the whole. In doing so, the Senior Arbitrator erred in failing to apply 

the principles of statutory construction in accordance with Alcan.  

124. In reaching her decision in this matter, it is clear that the Senior Arbitrator was 

much guided or persuaded by the decision of Kennewell and the approach taken by 

Arbitrator Sweeney in that matter. Relying on the decision in Kennewell the Senior 

Arbitrator held that once the bar in s 39 (1) does not apply there is no temporal 

restriction on a worker’s entitlement to compensation. This construction focuses on 
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the words in s 39 (2) “[t]his section does not apply” without reference to how the 

section as a whole is to be construed. The Senior Arbitrator was much taken by the 

reasoning in Kennewell and relies upon it specifically at Reasons [51] and [52]. 

Having observed that Kennewell was primarily concerned with construing cl 28C of 

Sch 8 to the 2016 Regulation the Senior Arbitrator held that the wording of s 39(2) 

“is quite plain, in my view. It allows for no ambiguity.” Indeed, the Senior Arbitrator 

applied the approach and reasoning in Kennewell to make this finding… 

129. In Hochbaum I examined the tense of s 39 of the 1987 Act in detail. In 

Hochbaum I found that the plain words of s 39 (2) were expressed in the present 

tense. There has been no submission advanced by Ms Whitton in this matter which 

would cause me to alter or modify that finding… 

138. To construe s 39 (2) to mean that s 39 (1) does not apply “at all” once the 

necessary permanent impairment of greater than 20% has been assessed in 

accordance with the binding assessment procedure (set out in s 39 (3) and s 65) 

impermissibly reads words into the section that are not available on the plain words 

of the provision. There is no permit to read the words “at all” into this section… 

141. The critical question to be decided is at which point does s 39 (1) not apply? To 

answer this question, it must be determined whether s 39 (2) supplies a temporal 

component to the operation of s 39 of the 1987 Act. In determining whether a 

provision contains a temporal component, “the critical statutory question is whether 

a criterion was met or was not met at a particular date”. The use of the present tense 

in s 39 (1) and s 39 (2) supplies the necessary temporal component. 

His Honour found that the Senior Arbitrator erred in her approach to the construction of s 

39 WCA and that s 39 (3), which requires close consideration as part of the overall statutory 

scheme that is s 39. He adopted his construction in Hochbaum and found that the worker 

did not attain the status of a worker with highest needs until 19 June 2019. He stated: 

159. In the absence of a MAC assessment of greater than 20%, in the circumstances 

of this case, there is no jurisdiction available to enter an award for weekly payments 

of compensation beyond the aggregate period of 260 weeks. As I said in Hochbaum, 

the Senior Arbitrator did not have jurisdiction to enter an award which had the effect 

of restoring an entitlement to weekly payments of compensation before the relevant 

criterion was met. 

However, he also noted that the Senior Arbitrator relied upon the principle of legality as 

contextual support for her construction of s 39 WCA. This principle governs the relationship 

between the three arms of government, the legislature, the executive and the judiciary. It 

is the presumption that Parliament does not intend to affect fundamental common law 

rights, freedoms or principles except by clear and unambiguous language. In other words, 

common law rights will not be taken by a court (or tribunal) to have been displaced by 

statute unless Parliament’s intention to do so is ‘expressed with irresistible clearness.’ The 

principle is an aspect of the rule of law. He noted that the Senior Arbitrator equates 

statutory rights to weekly payments with fundamental common law rights and applied that 

reasoning to support her construction of s 39 of the 1987 Act. He stated: 

175. The question arises as to whether or not the principle of legality can properly be 

relied upon by the Senior Arbitrator to support the construction given to s 39 of the 

1987 Act.  

176. This question has been examined by the New South Wales Court of Appeal in 

Elliott v Minister administering Fisheries Management Act 1994…  Among a number 

of Mr Elliott’s claims in this matter was an allegation that the trial judge erred in 
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applying the principle of statutory interpretation known as the “principle of legality”. 

In broad terms, Mr Elliott alleged the principle of legality involved a presumption that 

Parliament will not legislate to interfere with fundamental rights and freedoms without 

expressing a clear intention to do so. Mr Elliott further alleged that his statutory rights 

under the fishing legislation were such fundamental rights which could only be 

abrogated by the Parliament in the clearest terms. 

However, the Court of Appeal did not accept this proposition and Basten JA commenced 

with the following settled statement of principle:   

The general requirement that effect must be given to the text of the statute, read in 

context and having regard to its apparent purpose remains the principal focus of 

statutory construction… 

In the current matter, the rights to weekly payments of compensation are conferred by 

statute and these rights are subject to satisfaction of certain preconditions as set out in the 

legislation and are inherently liable to alteration by the legislature. They are not a vested 

common law right and the principle of legality does not override the usual exercise of 

statutory construction by reference to text, context and purpose.  

His Honour held that the Senior Arbitrator erred to the extent that she held the rights to 

weekly payments were fundamental common law rights and freedoms protected by the 

principle of legality and by imposing that principle to find that clear language was required 

in s 39 to take away the right to weekly payments after an aggregate period of 260 weeks. 

In any event, s 39 (1) clearly removes the entitlement to compensation after 260 weeks, 

subject to the s 39 (2) exception.  

Accordingly, he revoked the COD and entered an award for the respondent.  

 


