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WILL REPORT ON THE COURT OF APPEAL’S DECISIONS IN DUE 
COURSE. 

 
Arbitrator Decisions 

Applicant not a rural worker within the meaning of s 5 and sch 1 cl 5 WIMA 

Ferguson v Central Coast Council [2019] NSWWCC 206 – Arbitrator Anthony 

Scarcella – 11 June 2019 

Background 

The applicant provided services to the Respondent through its Shelly Beach Coast Care 

Program. On 17 May 2017, he injured his mouth and teeth while he was providing services 

at that site and claimed compensation and alleged that he was a deemed worker under 

sch 1 cl 3 WIMA as he was doing “rural work”. However, the insurer disputed the claim and 

asserted that: (1) the volunteer services were not considered as “work” because there was 

no exchange of money or other benefits; (2) Shelly Beach was not a rural area; and (3) the 

applicant was not a contractor within the meaning of sch 1 cl 3 WIMA. 

Arbitrator Anthony Scarcella identified the dispute as being whether he applicant was a 

deemed worker under sch 1, cl 3 WIMA (“rural work”).  As the applicant relied upon sch 1 

cll 3 (1) (b) and 3 (2) WIMA, he needed to prove that: (a) he was involved in the work of 

cutting scrub; (b) that the respondent, in the course of its trade or business, entered into a 

contract, agreement or arrangement with him under which he agreed to carry out scrub 
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cutting work and that he did not sublet any part of the work or employ a worker or performed 

some part of the work himself; and (c) that the work that he undertook was “rural work”. 

 It was necessary to determine whether: (a) the parties entered into a contract, agreement 

or arrangement whereby the applicant agreed to carry out scrub cutting work for the 

respondent; and (b) whether the work was “rural work”. 

(a) The contract issue 

The Arbitrator held that where there is no intention between the parties to create legal 

relations, there can be no contract and the worker bore the onus of proving that there was 

an intention to enter legal relations and an agreement supported by real consideration. He 

stated (citations excluded): 

44. In Australian Woollen Mills Pty Ltd v Commonwealth the High Court of Australia 

held “[i]t is of the essence of a contract, regarded as a class of obligations, that there 

is a voluntary assumption of a legally enforceable duty”. Applying this authority, 

Roche DP held (at [91]) in Secretary, Department of Family and Community Services 

v Bee (Bee) that, to be legally enforceable, there must be, among other things, real 

consideration “for the agreement”. There must be a quid pro quo. Where there is no 

intention between the parties to create legal relations, there can be no contract. In 

Bee, Roche DP said: 

The authorities are clear that the question of an intention to create legal 

(contractual) relations requires an objective assessment of the state of affairs 

between the parties (Ermogenous at [25]). ‘Intention’ describes what it is that 

would objectively be conveyed by what was said or done, having regard to the 

circumstances in which those statements and actions happened (Ermogenous 

at [25]). 

45. In Teen Ranch, the applicant worked as a volunteer with a non-profit Christian 

organisation that ran camps for teenagers. He received meals, accommodation and 

use of the camp’s facilities but no wages…The New South Wales Court of Appeal 

determined that, as there was no intention to enter legal relations, there was no 

contract. Handley JA concluded that an intention between the parties to enter into 

legal relations was essential to the existence of the suggested contract. The meals, 

accommodation and use of the camp’s facilities received by the volunteer worker did 

not amount to real consideration. The work was not done to earn those benefits. 

46. In Harris, the applicant was permitted to live on the respondent’s airfield in return 

for acting as the caretaker of the airfield. He was injured testing a glider. Nielson CCJ 

found that there was an intention to enter legal relations, and that there was 

consideration from both parties. Teen Ranch was distinguished on the basis that in 

this case the applicant was not acting as caretaker out of altruism but “to secure a 

necessity of life shelter”. 

47. In Birkett, the applicant was a student at an agricultural college. As part of her 

course, she had to undertake work experience, and she was accordingly placed at 

the respondent’s property. There, she was injured while performing general farm 

duties. Truss CCJ found that there was no intention to enter into legal relations. The 

provision of meals, accommodation and travel expenses could not be regarded as 

consideration for services provided by the applicant since she was only there to 

complete the practical requirements of her course. There was no mutuality of 

obligation. 
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48. In Spackman, Mr Spackman was an experienced abattoir worker who had 

ceased that work and was on a disability pension. He agreed to assist his friend 

slaughter a bullock in return for half the meat. On three occasions, they slaughtered 

bullocks. There was about 200 kg of meat in each beast, valued at around $500. On 

the last occasion, Mr Spackman was injured in the course of slaughtering the beast. 

Mr Spackman was found to be a deemed worker within the meaning clause 2 of 

Schedule 1 of the 1998 Act and was entitled to workers compensation benefits. 

Walker CCJ found that the facts established that there was an intention to create 

legal arrangements consistent with the principles in Harris. Just because the parties 

were friends did not mean that there could be no binding arrangement. Mr Spackman 

was, therefore, found to be a party to a contract to perform work. The work exceeded 

$10 in value since the value of the slaughtered beast was about $500. Consideration 

for a contract to perform work may be in kind as well as in cash. In this case, the 

meat was consideration for the arrangement, not for the friendship. 

49. In Dowton v The Salvation Army [2003] NSWWCCPD 24, the applicant was an 

alcoholic who voluntarily entered into an alcohol rehabilitation program run by The 

Salvation Army. The program included some counselling, trips to Alcoholics 

Anonymous, room and board and work at The Salvation Army shop. He was not paid 

for this work, and his DSS payment went to The Salvation Army. He worked 9.00 am 

to 5.00 pm as an off-sider on The Salvation Army’s truck, picking up and delivering 

donations. He was injured while working on the truck. He was found not to be a 

“worker” … The decision was confirmed on appeal… 

51. In Sekuloska, under the heading “The correct approach”, Roche DP said at [85]-

[86]: 

85. It is trite contract law that consideration must move from the ‘promisee’ 

(Carter, Peden and Tolhurst, Contract Law in Australia, 5th ed, 2007 [6]–[19], 

citing Coulls v Bagot’s Executor & Trustee Co Ltd [1967] HCA 3; 119 CLR 460). 

The ‘promisee’ is the person to whom a contractual promise was made. In the 

present case, the argument is that Mr Sekuloski, the promisor, promised to do 

work for Mrs Sekuloska, the promisee, in return for payment by her of $200 per 

day. That argument is fundamentally flawed because Mrs Sekuloska never 

agreed to pay Mr Sekuloski. She only agreed to draw down on an account for 

which Mr Sekuloski had a joint liability. In no sense could it be said that any 

consideration moved from Mrs Sekuloska. Mr Stockley’s primary submission 

was correct, Mr Sekuloski was paying himself, and the Arbitrator erred in 

finding to the contrary. 

86. To prove a contract, it must be established that the ‘statement or 

announcement which is relied on as a promise was really offered as 

consideration for doing the act, and that the act was really done in 

consideration of a potential promise inherent in the statement or 

announcement’ (Australian Woollen Mills at 456). In other words, there must 

be a quid pro quo. That is missing in this case. Other than the bald assertion 

that it was ‘agreed’ that Mrs Sekuloska would keep a record of the times Mr 

Sekuloski worked on the house and that they ‘would equal that to $200 a day’, 

there was no quid pro quo. On any objective view of the arrangement, Mr 

Sekuloski did not do the work in consideration of a payment of $200 per day. 

He did the work to improve an asset that he jointly owned with his wife. Mrs 

Sekuloska offered nothing in return for the work Mr Sekuloski was to do and 

did not in fact pay anything. The consideration did not come from her but from 
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a loan account for which Mr Sekuloski and Mrs Sekuloska were jointly liable, 

and which Mr Sekuloski repaid from his earnings as a truck driver. 

The Arbitrator held that the applicant performed land care work as a volunteer. There was 

no intention to enter legal relations and the applicant misconceived the effect of the 

formalisation of the relationship and the manner that the work was to be performed and the 

documentation did not change their relationship and did not transform his status from a 

volunteer to an individual engaged in a legal relationship where there was real 

consideration – a quid pro quo. It did not place him in the position of a contractor with the 

respondent as the principal. He also found that the provision of personal protective 

equipment and land care training to the applicant was not real consideration by way of 

upskilling and there was no mutuality of obligation. Rather, the respondent required the 

applicant to satisfy it that it was in the community interest to have him performing land care 

activities at the site and it did no by providing the training it considered necessary and the 

direction to achieve it. Accordingly, the applicant was not a deemed worker under sch 1 cl 

3 WIMA. 

(b) Rural Work 

The Arbitrator stated that cl 3 of sch 1 WIMA requires that the work performed be rural 

work, which must be carried out in the country rather than in towns and cities: Holland No 

1; affirmed in Holland v Annovazi (Holland No 2). In those cases, an independent contractor 

carrying out tree services in a suburban backyard was held not to be a deemed worker by 

the equivalent of cl 3 of Sch 1 (in effect at the time).  

In Holland No 2, the New South Wales Court of Appeal noted that the heading to clause 3, 

“Rural work”, was available by reason of the combined operation of ss 35 (5) and 34 (1) of 

the Interpretation Act 1987, “to confirm the ordinary meaning of cl 3 or to resolve any 

ambiguity or obscurity in its provisions…” In Holland no. 1, Truss CCJ considered the 

equivalent of sch 1 cl 3 WIMA and stated: 

11. Cl 3 of Sch1 is essentially a re-enactment of s 6 (5) of the 1926 Act. This 

subsection had been amended frequently and the history of the various amendments 

is referred to at 173 - 175 of C.P. Mills Workers Compensation (New South Wales) 

2nd ed (1979) and was also recounted by Kitto and Windeyer JJ in McNamee v 

Partridge (1959) 101 CLR 384. At 399 Kitto J stated that he considered that 

subsection referred only to contracts for recognised forms of work done in the country 

or on the outskirts of cities…. 

Accordingly, he held that the worksite fell well short of fitting the dictionary definition of 

“rural” and it could not be described as being located in the country or on the outskirts of 

cities as stated by Kitto J in McNamee and Truss, CCJ in Holland No 1. Therefore, the 

applicant was not performing rural work within the meaning of sch 1 cl 3 (1) WIMA and he 

entered an award for the respondent. 

 

Worker did not establish an entitlement to weekly payments  

Lions v Prysmian Australia Pty Ltd [2019] NSWWCC 213 – Arbitrator Paul Sweeney 

– 17 June 2019 

Background 

On 2 February 2016, the worker injured his low back at work. On 3 June 2019, Arbitrator 

Paul Sweeney identified the issues in dispute as being: (1) whether that injury caused an 

incapacity for work after 31 October 2017; and (2) whether this gives rise to an entitlement 

to weekly compensation.  
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The respondent attacked the worker’s evidence based upon inconsistencies between his 

signed statements and the absence of a complaint in his medical records between March 

2016 and 12 July 2018. It also argued that the worker returned to work and performed pre-

injury duties for approximately 6 months after the injury occurred, but it did not seek to 

cross-examine the worker.  

The Arbitrator was reluctant to make an adverse credit finding against the worker on this 

basis, but said that there are other aspects of the case that go to the issue of his reliability, 

namely: (1) The “strikingly different emphasis in the accounts of the applicant’s back injury 

and consequent incapacity for work in the signed statements…” He noted that there are 2 

different accounts of his back condition after his return to full duties, which are difficult to 

reconcile; and (2) There are 2 conflicting accounts of hours of work and remuneration while 

employed by another employer: in one he said the worked 12 hours per week, while in the 

other stated that he worked from 18 to 30 hours per week. He therefore held that not all of 

the worker’s evidence could be accepted at face value. He stated, relevantly: 

51. On several occasions in recent years, the Court of Appeal has cautioned against 

the use of medical records and the histories contained in medical reports to 

undermine the credibility of a witness. See Davis v Council of the City of Wagga 

Wagga [2004] NSWCA 34 (26 February 2004), Daniel Fitzgibbon v The Water Ways 

Authority & Ors [2003] NSWCA 294 (3 December 2003) and Mason v Demasi [2009] 

NSWCA 227 (31 July 2009). These cases suggest that a tribunal would be wary of 

preferring entries in clinical records to the sworn evidence of witnesses. They also 

emphasise that the primary function of medical records is to facilitate treatment and 

not as an unerring record of the medical history.  

52. Nonetheless, where clinical notes are legible they may provide an objective 

record of the complaints made by a worker from time to time. Certainly, they have 

been utilised for this purpose in workers compensation cases for a very long time: 

see Azzopardi v Tasman UEB Industries Ltd (1985-86) 4 NSWLR 139, where Kirby 

P discussed the use Burke J made of the medical record. It was accepted that it was 

open to the judge to take into account an absence of complaint by the appellant to 

his treating medical practitioners in finding that an injury had not occurred at work. 

While Burke J explicitly stated in his reasons for judgment that the absence of 

complaint did not go to the “general reliability” of the worker, it is difficult to accept 

that this approach is correct. However, it is unnecessary to consider this matter 

further in this case.  

53. The facts in Azzopardi are by no means identical to the present case, as the 

judge found that the worker had not suffered an injury as alleged. The reasoning at 

first instance, and on appeal, suggests, however, that where the evidence of a worker 

is unsatisfactory it is legitimate and, probably, obligatory to consider the medical 

record, subject to the reservations flowing from the cases discussed above.  

While the Arbitrator accepted that the worker probably has some low back pain, it is “much 

more difficult” to find that this gives rise to an entitlement to weekly payments. He held: 

61. It seems likely on the evidence that, after he was certified as fit to return to work, 

the applicant was able to continue in his pre-injury employment with the respondent 

for more than six months without complaining to a medical practitioner of back pain. 

It also seems likely that he ceased that employment because of heel pain, possibly 

plantar fasciitis. That conclusion is entirely consistent with the medical record which 

I have set out above 
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62. The evidence does not permit a clear finding to be made about the nature of the 

applicant’s work. I would infer from his description of the injury to medical 

practitioners, that some aspects of his work with the respondent were heavy. He told 

Dr Giblin that adjustments were made to his employment after he returned to work in 

February 2016. It is not entirely evident what these were. Clearly, the applicant 

performed full-time work throughout the period up until his redundancy and there is 

no indication that he lost income.  

63. On his own evidence, the applicant ceased work as a traffic controller because 

of the condition of his feet. He was working up to 30 hours a week. There is no 

evidence of his earnings, but it is notorious that traffic controllers can earn $30 an 

hour in the Sydney area. Given his previous history, there is no obvious reason why 

he could not have worked in this employment on a full-time basis. In those 

circumstances, it seems likely that the applicant would have earned the equivalent 

of 95% of his pre-injury average weekly earnings. 

Accordingly, he found that the worker is not entitled to weekly compensation, but awarded 

s 60 expenses with respect to the back injury.  

 

Arbitrator refuses applications for reconsideration of a COD under s 350 
WIMA; for referral to the AMS for further assessment under s 329 WIMA; and 

for referral to MAP for further assessment under s 378 WIMA 

Dotlic v AKP Projects Pty Ltd & Ors [2019] NSWWCC 226 - Arbitrator John Harris – 

25 June 2019 

Background 

On 21 June 2012, the worker injured his lumbar spine and he suffered consequential 

injuries to his digestive system as a result of taking medication for that injury. 

On 2 September 2015, the worker filed an ARD against AKP Projects Pty Ltd (first 

respondent), Tomislav & Ranka Divljak (second respondents) and the Workers 

Compensation Nominal Insurer (third respondent) as the second respondents were 

uninsured. There was also an issue as to whether the first respondent was the principal of 

the second respondents under s 20 WCA. 

On 2 November 2015, Dr Berry issued a MAC which assessed 7% WPI (cervical spine), 

5% WPI (lumbar spine), 2% WPI (upper digestive tract) and 1% WPI (anus). It assessed 

0% for the thoracic spine and 0% for the lower digestive tract.  

The first and second respondents appealed against the MAC, but the worker did not appeal 

against any assessment. On 29 March 2016, the appeals were dismissed following a re-

examination by a member of the MAP (Dr McGroder), who noted findings of 

Scheuermann’s disease in the thoracic spine. On 31 May 2017, Arbitrator Brown 

determined that the second respondents were the employers at the time of the injury. 

The second respondents applied for judicial review of the MAP’s decision in the Supreme 

Court of NSW and in May 2018, the Supreme Court quashed that decision and remitted 

the matter to the WCC for re-determination. It held that the assessment for the anus was 

undertaken in circumstances where there was no claim for that body part. 

On 12 November 2018, a second MAP upheld the appeal with respect to the assessment 

for the anus and it issued a MAC that assessed 14% WPI (including 0% for the thoracic 

spine). On 21 December 2018, Arbitrator Wright issued a COD, which ordered the first (sic) 

respondent to pay compensation under s 66 WCA for 14% WPI. 
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Application for reconsideration 

On 16 May 2019, the worker applied to the WCC as follows: (1) for reconsideration of the 

assessment of the thoracic spine; and (2) rescission of the COD under s 250 WIMA and 

referral of the matter back to the MAP under s 329 (1A) WIMA and s 378 WIMA. He sought 

to rely upon further medical reports from Dr Mastroianni (dated 26 March 2019) and Dr 

Dixon (4 April 2019).  

During a teleconference on 21 June 2019, Arbitrator John Harris ascertained that the 

application had not been served on the second respondents. He informed the parties that 

he would be dismissing the application and that he was of the view that the application was 

without merit. His written reasons are summarised below. 

General Principles – s 350 WIMA 

The Arbitrator noted that the reconsideration power exercised by the Compensation Court, 

which is almost identical to that set out in s 350 (3) WIMA, has been the subject of comment 

by the Court of Appeal in a number of decisions and that in Atomic Steel Constructions Pty 

Ltd v Tedeschi [2013] NSWWCCPD 33 Roche DP stated:  

The discretionary power conferred by the reconsideration power is in ‘extremely wide 

terms’ (Hardaker v Wright & Bruce Pty Ltd [1962] SR (NSW) 244 at 248). It is 

important, however, to remember the distinction between the existence of the 

reconsideration power and the occasion of its exercise, and that courts should not 

lose sight of the general rule that the public interest requires that litigation should not 

proceed interminably (Street CJ in Hilliger v Hilliger (1952) 52 SR (NSW) 105 at 108). 

Nevertheless, as Street CJ further observed, it is clear that the legislature intended 

to leave with certain tribunals the power of reviewing the decision to see “that justice 

is done between the parties”. 

He held that the relevant legal principle is whether it is in the interests of justice that the 

application be granted. 

Mistake or oversight 

The Arbitrator rejected the third respondent’s argument argued that a mistake or oversight 

by the worker’s solicitors does not give rise to a ground for reconsideration, but stated that 

this is a matter that is relevant to the exercise of the discretion. He stated: 

69. There does not appear to have been any proper appreciation by the app licant’s 

solicitors in 2015 or at any time that an appeal should be lodged against the MAC in 

respect of the thoracic assessment. The concession by the applicant’s solicitor that 

this was probably due to the 15% threshold being attained in the MAC shows a lack 

of awareness that any part of the respondents’ appeal may be successful.  

70. The first Appeal Panel decision indicates that the respondents disputed all MAC 

findings for the cervical spine, the lumbar spine, the upper digestive tract and the 

anus. It required only a minor reduction in any impairment of one of these 

assessments for the applicant to fall below the threshold to proceed with a claim for 

common law damages.  

71. The decision of the Supreme Court on judicial review found that no claim had 

been made by the applicant for an assessment of the anus. Despite the clear warning 

by the Supreme Court, no steps were then taken by the applicant to rectify that 

obvious deficiency. The matter then proceeded to the second Appeal Panel, where 

it applied the observations of the Court in rejecting that part of the claim.  
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72. It is clear in these circumstances that the delay in disputing the 0% assessment 

of the thoracic spine is entirely due to the conduct of the applicant’s solicitors. I accept 

that this is a relevant but not determinative factor adverse to the applicant’s interests. 

The right to appeal the assessment of the thoracic spine 

The Arbitrator confirmed that the worker had a right to appeal against the MAC under s 

327 WIMA, but subsection (5) imposed a time limit of 28 days where the ground was either 

demonstrable error or incorrect assessment criteria. However, his solicitor said that this 

right was not exercised because the worker had obtained an assessment of 15% and was 

then entitled to bring a claim for common law damages. He stated: 

75. This is a particular unsatisfactory explanation for not pursuing an appeal right. 

The explanation is more unsatisfactory because the first and second respondents 

were pursuing appeals contesting the assessments provided by the AMS for the 

cervical spine, lumbar spine, the upper digestive tract and the anal tract. A successful 

appeal on any body part meant that that the applicant would fall below the 15% 

common law threshold… 

77. The applicant does not explain why the question to appeal was not examined 

when the MAC was issued or when the initial appeals were filed against the MAC. It 

was clearly a possibility that the assessment of 15% could be overturned on appeal. 

The candid concession made by the applicant’s solicitor in oral submissions is 

probably the true explanation, that is, the applicant had an assessment of 15% and 

took no steps, on legal advice, to contest the parts of the MAC where he had been 

unsuccessful. 

He held that there was no reason why the worker’s solicitors should not have examined 

this matter back in late 2015 and there is no logical reason why he could not have obtained 

the further medical opinions shortly after the MAC issued.  

The delay 

The Arbitrator noted that this application was made 3.5 years after the MAC issued and 5 

months after the final determination of the proceedings and he held that there was no 

proper explanation for this delay. Delay is a relevant factor in the exercise of discretion and 

it was “all the worse” because the second defendants had not been properly served with 

the application before the teleconference. He held that the worker’s delay, though his 

solicitors, in raising the issue of error in the MAC concerning the thoracic spine is 

“extraordinary”. 

Prejudice 

While the worker argued that the only prejudice could be cured by the respondents replying 

to his further evidence, the Arbitrator stated that this ignores the prejudice arising because 

these issues could have and should have been litigated when the other appeals were 

determined. The current application involves further and unnecessary legal costs to the 

respondents and involves further delay. 

Finality of litigation 

There is a legitimate interest in the finality of litigation. The Arbitrator held, relevantly: 

91. The manner in which the applicant is seeking to have the MAC and/or the second 

Appeal Panel reconsider its decision is inefficient and wastes further Commission 

resources because it requires a further determination. Had the applicant filed an 

appeal at the appropriate time pursuant to s 327 then the matter would have been 

disposed in a more timely and cost-effective fashion when the other appeals were 

determined.  
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92. The manner in which the applicant is seeking to have the matter reconsidered 

involves a waste of Commission resources. Rather than being consistent with the 

objectives of the Commission and the system, the applicant’s conduct is inconsistent 

with those objectives.  

93. In Milosavljevic Roche DP observed that the s 329 does not stand “outside the 

terms of the Workers Compensation Acts”50. It is inconsistent with an effective and 

efficient system that concluded matters can be enlivened through a process raising 

submissions that should have been known and previously raised by the parties. 

The substantial merit of the claim 

The Arbitrator accepted that the worker has an arguable case to contest the 0% 

assessment of the thoracic spine, but he did not accept that the purported error is clear 

and without doubt. He stated, relevantly: 

97. As part of his reasons the AMS stated:  

I noted that there were small degenerative disc protrusions in the thoracic 

spine, however, clinically there were no significant clinical findings to justify a 

DRE II assessment.  

98. The applicant did not expressly contest these factual findings made by the AMS. 

It is otherwise difficult to accept that this portion of the MAC shows demonstrable 

error or the application of incorrect criteria as the opinion expressed by the AMS 

probably arises from clinical judgment and was reasonably open to him. 

The reconsideration power under s 329 

The Arbitrator stated: 

110. In Milosavljevic Roche DP made observations about the exercise of the power 

under s 329 following a delay and the conclusion of proceedings. The Deputy 

President stated: 

The fact that section 329 gives power to allow for a further referral does not 

mean that that power is without limit and can be used where the dispute in 

question has been the subject of a binding determination by the Commission, 

as it has in the present matter. The Appeal Panel reconsidered its decision on 

8 August 2007 and that decision was forwarded to the parties by letter dated 

16 August 2007. Ms Milosavljevic had every opportunity after receipt of this 

letter to seek such relief as she thought appropriate before the Commission 

issued a Certificate of Determination on 14 September 2007. In fact, her 

solicitors forwarded two further letters between 16 August and 14 September 

2007 unsuccessfully seeking further relief under section 378. There was 

nothing to stop Ms Milosavljevic from seeking relief under section 329 before 

the Certificate of Determination of 14 September 2007, but she did not do so 

until the letter of 25 September 2007. Even if she had done so, I do not believe 

such relief would have 54 at [59] 17 been granted, as Ms Milosavljevic has 

established none of the procedural fairness grounds made out in Mansour and 

has not established any other valid basis that would justify the use of section 

329 (1) (b). 

111. In Adriaansen Snell AP observed that an application could be brought pursuant 

to s 329 despite the fact that there had been a MAP decision where there had been 

“no final determination of the dispute.” The Acting President stated:  

I accept, consistent with Mansour, that an order can be made pursuant to s 329 

(1) (b) of the 1998 Act, notwithstanding that there has been a MAP decision. 
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There has been no final determination of the dispute, and I accept that the 

Commission has jurisdiction to make such an order, should it be appropriate. I 

also accept, as was stated in Mansour at [74], that a party, having failed in a 

Medical Appeal, is not restricted to taking Supreme Court proceedings as his 

or her only recourse.  

He noted that the worker was relying on s 329 (1A) as the source of the power to refer the 

matter back to the AMS for reconsideration and held, based on the Presidential authorities, 

that this power appears to be available in the appropriate circumstances when there has 

been no final determination of the dispute.  

The right of an appeal panel to consider a portion of the MAC not raised as an appeal 

The Arbitrator stated that in Amone v Bluescope Steel Pty Ltd [2019] NSWWCCMA 39¸a 

MAP rejected a respondent’s submission to remit a matter back to the AMS to either reduce 

an assessment or otherwise hold that there was no loss and it stated, relevantly: 

As other Panels have stated58 submissions contained in an Opposition to an Appeal 

are not a legitimate way to ventilate an Appeal against a MAC. Similar principles 

apply to a respondent seeking to agitate a substantive attack on a MAC through its 

Reply by asserting that there should be a reconsideration with a more favourable 

result. 

While the worker argued that the MAP’s power to reconsider its decision is wider than its 

powers on appeal, he cited no authority in support of this argument. The Arbitrator held 

that the worker’s purported construction of s 378 “is inconsistent with the plain language of 

the section and would produce an absurd textual construction” and he stated, relevantly: 

117. In Uelese v Minister for Immigration and Border Protection the plurality (French 

CJ, Kiefel, Bell and Keane JJ) cited Legal Services Board v Gillespie-Jones and 

stated that “a construction that ‘appears irrational and unjust’ is to be avoided where 

the statutory text does not require that construction”. These observations are equally 

apposite to the construction proposed by the applicant in this case.  

118. The words of s 378 (1) allow an Appeal Panel “to reconsider any matter that has 

been deal with”. That wording clearly suggests that the power is limited to what an 

Appeal Panel has dealt with as opposed to what it has not “dealt with”. I do not accept 

that the second Appeal Panel dealt with the thoracic spine as that assessment was 

not contested before it.  

119. Subsection (3), whilst not limiting subsection (1), concerns correction of an 

obvious error. It was not an error of the second Appeal Panel to deal with a matter 

not argued before it…  

121. The applicant’s construction of the reconsideration power raises no logical basis 

why an Appeal Panel should have wider powers on reconsideration then it had on 

an appeal. That submission, without reference to the text of the provision, simply 

suited the applicant’s purpose where he seeks the second Appeal Panel to determine 

a matter that was never argued before it.  

122. The applicant did not file an appeal against the MAC in respect of the 

assessment of the thoracic spine. The second Appeal Panel properly did not assess 

that body part and applied the assessment made by the AMS. It would have been a 

complete denial of procedural fairness to the parties to reassess that body part when 

there were no submissions before it that this assessment should be changed.  
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123. The applicant now seeks, in the alternative, that the second Appeal Panel 

consider what is in effect an appeal from the AMS by a party who never filed an 

appeal. 

124. Whilst it is unnecessary to my final decision, I otherwise do not accept that it 

would be appropriate to refer the matter back to the second Appeal Panel pursuant 

to s 78. 

Accordingly, the Arbitrator: (1) refused the application for rescission of the COD under s 

350 WIMA; (2) refused the applications to refer the matter back to the AMS and/or the 

second MAP.  

 

Section 39 WCA, s 319 (g) WIMA & cl 28C of Pt 2A of Sch 8 of the Regulation 
–worker not entitled to weekly payments after 260 weeks and before 
maximum medical improvement was found to be not fully ascertainable – 

Hochbaum, Whitton & Strooisma applied 

King v Metalcorp Steel Pty Ltd [2019] NSWWCC 229 – Senior Arbitrator Glenn Capel 

– 1 July 2019 

Background 

On 21 October 2005 and 24 February 2006, the worker injured his lumbar spine at work. 

The insurer accepted liability and paid weekly compensation and s 60 expenses until 25 

December 2017. On 7 June 2007, Dr Meachin issued a MAC that assessed 4% WPI for 

the 2005 injury and 8% WPI for the 2006 injury.  

However, on 14 February 2017, Dr Bosanquet assessed the worker on behalf of the 

insurer. He stated that maximum medical improvement had been reached and assessed 

4% WPI. On 6 March 2017, the insurer issued a s 39 Notice to the worker based upon that 

assessment.  

Following a request for internal review of this decision, the insurer qualified Dr Bentivoglio, 

who certified that maximum medical improvement had been reached and assessed 7% 

WPI for the 2006 injury. However, he did not address the 2005 injury. 

On 10 October 2018, Dr Mobbs (treating neurosurgeon) submitted a request for approval 

of surgery (L5/S1 anterior lumbar internal fusion) to the insurer. He stated that maximum 

medical improvement had not been reached and that the worker needed to lose 10 to 15 

kilos before having the surgery.  

On 25 October 2018, Dr Anderson (AMS) noted that the surgery recommended by Dr 

Mobbs would be undertaken within 8 weeks and he issued a MAC that certified that the 

degree of permanent impairment was not fully ascertainable under s 319 (g) WIMA. 

On 29 October 2018, the worker’s solicitors served the MAC on the insurer and requested 

weekly payments from 26 December 2017 to 24 October 2018, but the insurer resumed 

payments from the date of the MAC. The worker then filed an ARD seeking weekly 

payments from 26 December 2017 to 24 October 2018 under s 38 WCA.  

On 1 July 2019, Senior Arbitrator Glenn Capel determined that the worker is not entitled 

to weekly payments during the period claimed. He cited the decisions of President Judge 

Phillips in Hochbaum and Whitton and that of Arbitrator Sweeney in Strooisma and adopted 

their reasoning. He therefore entered an award for the respondent. 
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Employment was not a substantial contributing factor to a ruptured aneurism 

and subarachnoid haemorrhage  

Hoysted v Asbestos Removal & Demolition Contractors Pty Limited [2019] NSWWCC 

231 – Arbitrator Anthony Scarcella – 2 July 2019 

Background 

The worker was the sole director and an employee of the Respondent. On 12 February 

2010, he allegedly suffered a ruptured cerebral aneurism with a resultant subarachnoid 

haemorrhage while working for the respondent. He claimed weekly payments and s 60 

expenses. The insurer did not commence payments under provisional liability and on 22 

August 2017, it disputed the claim. 

Arbitrator Anthony Scarcella identified the following issues: (1) whether the worker 

suffered a ruptured cerebral aneurism and a subarachnoid haemorrhage on 12 February 

2010, within the meaning of ss 4 (a) and 9A WCA; (2) whether he is entitled to weekly 

payments for total or partial incapacity; and (3) whether his medical and related treatment 

expenses were reasonably necessary as a result of that injury.  

The Arbitrator held that the worker suffered a personal injury in the course of his 

employment, but his employment was not a substantial contributing factor to it. He 

described the strength of the causal link between the employment and the injury as 

“extremely weak” and held that there was no connection with employment that was “real 

and of substance”. Accordingly, he entered an award for the respondent. 

 


