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CASE REVIEWS  
Recent Cases   

These case reviews are not intended to substitute for the headnotes or ratios of the cases. 

You are strongly encouraged to read the full decisions. Some decisions are linked to 

AustLii, where available. 

…………………………………………………………………………………………………… 

STOP PRESS  

JUDGE PHILLIPS’ DECISIONS IN RSM BUILDING SERVICES PTY LTD V 
HOCHBAUM AND TECHINCAL AND FURTHER EDUCATION COMMISION 
T/AS TAFE NSW V WHITTON ARE THE SUBJECT OF APPEALS. WIRO 

WILL REPORT ON THE COURT OF APPEAL’S DECISIONS IN DUE 
COURSE. 

 

WCC – Medical Appeal Panel Decisions 

AMS applied incorrect assessment criteria in assessing permanent loss of 
efficient use of the sexual organs under the Table of Disabilities 

Schrader v Forestry Corporation of NSW [2019] NSWWCCMA 83 – Arbitrator Marshal 

Douglas, Dr R Mellick & Dr J Dixon Hughes - 18 June 2019 

Background 

On 12 July 1991, the appellant injured his back at work and suffered right-sided sciatica. 

On 26 December 1991, he underwent a laminectomy at the L5 level. On 16 December 

1995, he suffered a flare-up of back symptoms and on 2 September 1996, he underwent 

bilateral foraminotomies at the L4/5 level. On 29 April 2003, the parties consented to 

awards under s 66 WCA for 30% permanent impairment of the back, 20% permanent loss 

of efficient use of the left leg at or above the knee, 15% permanent loss of efficient use of 

the right leg at or above the knee and 10% permanent loss of use of the sexual organs.  

On 30 March 2016, the insurer gave the appellant notice under s 39 WCA, based upon an 

assessment from Dr Breit (6% WPI). However, on 7 May 2018, the appellant’s solicitors 

served medical reports from Dr Hopcroft and Dr Lowy and alleged that he was “a worker 

with high needs” and that as a consequence of s 39 (2), s 39 did not apply.  



WIRO Bulletin #36 Page 2 

On 4 June 2018, the appellant’s solicitors gave notice of a further claim under s 66 WCA, 

for an additional 70% permanent loss of efficient use of the sexual organs. 

Following a teleconference on 22 January 2019, Arbitrator Gerard Egan remitted the 

matter to the Registrar for referral of both a medical dispute and an impairment dispute to 

an AMS. In the medical dispute, the AMS was instructed to assess the degree of whole 

person impairment of the lumbar spine, cerebral and neurological nervous systems 

(neurological sexual impairment). In the impairment dispute, the AMS was instructed to 

assess the back and sexual organs under the Table of Disabilities. 

On 14 March 2019, the AMS issued a MAC, which attached both assessments, and this 

was apparently amended on 4 April 2019, as follows: 

(a) The impairment dispute - 30% permanent impairment of the back, 20% 

permanent loss of use of the left leg at or above the knee, 15% permanent loss of 

use of the right leg at or above the knee and 0% permanent loss of use of the sexual 

organs. The latter assessment was based upon the absence of a cauda equina 

syndrome.  

(b) The medical dispute –16% WPI. 

Medical Appeal 

On 3 April 2019, the appellant appealed against the MAC under ss 327 (3) (b), (c) and (d) 

WIMA. The Registrar referred the dispute to a MAP, which held that the impairment 

assessment MAC was based on incorrect criteria and contained a demonstrable error, 

because the AMS mistakenly believed that cauda equina dysfunction was required to 

explain the loss of sexual function before there could be a permanent loss of use of the 

sexual organs.  

The AMS should have considered whether the worker’s loss of ability to engage in sexual 

activity resulted from his back injury. It assessed 20% permanent loss of efficient use of 

the sexual organs as a result of the back injury, revoked that MAC and issued its own MAC. 

However, it confirmed the medical dispute MAC. 

 

Impairment apportioned between injury referred to the MAC and later events 
– 50% apportionment was not against the weight of the evidence 

Temelkov v Sydney Trains [2019] NSWWCCMA 86 – Arbitrator Grahame Edwards, 

Professor N Glozier & Dr M Hong – 21 June 2019 

Background 

The appellant commenced employment with the Respondent in June 1967. and from 1969, 

he was a Station Assistant at Wynyard Railway Station. On 1 December 2014, a new 

Customer Service Manager was appointed as his immediate manager. The appellant 

alleged that his manager frequently called him into his office and questioned about his 

attitude and also criticised him about his work performance. On 20 March 2015, he alleged 

that his manager assaulted him by kicking him in the leg while he was sitting at a ticket 

barrier at Wynyard station. However, the manager denied this and said that he lightly 

tapped the appellant’s foot “to wake him up”. Soon afterwards, the manager gave him a 

letter requiring him to attend a formal counselling session “for allegedly sitting at ticket 

barriers for extended periods of time while appearing to be asleep.”  

After a formal counselling session on 24 March 2015, the appellant was issued with a 

Performance/Conduct Improvement Plan. He lodged a complaint with the respondent 

about his manager and the alleged assault and on 2 April 2015 and the General Manager 
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advised him by email that his allegations would be investigated. On 4 May 2015, he ceased 

work as a result of an unrelated right knee condition and on 20 May 2015, he reported the 

alleged assault at Kogarah Police Station. On 25 May 2015, the Investigations Service 

Manager invited him to provide any further information before the matter was finalised. He 

replied on 24 August 2015, but he did not receive any response. 

On 20 October 2015, the respondent advised the appellant that his substantive position 

had been abolished and formally offered him voluntary redundancy. He accepted this on 

21 October 2015 and his exit date was to be 13 November 2015. In early 2015, he and his 

wife went to Wynyard station to return his uniform, but was told that staff were too busy to 

itemise the uniform items. It then deducted $400 from his redundancy package.  

On 8 January 2016, the appellant’s GP referred him to a psychiatrist and in June 2016, the 

psychiatrist diagnosed an adjustment disorder with depression “as a result of stresses at 

work”. On 4 July 2016, he gave notice to the respondent that he had suffered a 

psychological injury as a result of alleged bullying and the assault. The respondent 

disputed liability and the appellant filed an ARD, which claimed compensation under s 66 

WCA for permanent psychological impairment and s 60 expenses.  

On 8 February 2019, Arbitrator Burge issued a COD, which found that the worker suffered 

a psychological injury as a result of the incident on 20 March 2015 and “perceived 

harassment and bullying”, which caused, aggravated, accelerated, exacerbated and/or 

precipitated that injury. He made an award under s60 WCA and remitted the s 66 dispute 

to the Registrar for referral to an AMS.  

On 19 March 2019, Dr Ng (AMS) issued a MAC that assessed 19% WPI, but he 

apportioned this equally between the 2015 injury and the redundancy and, after rounding, 

he assessed 10% WPI due to the 2015 injury.  

Medical Appeal 

On 15 April 2019, the appellant appealed against the MAC under ss 327 (3) (c) and (d) 

WIMA. The Registrar referred the appeal to a MAP.  

The appellant alleged that the AMS’ conclusion that the redundancy contributed to 50% of 

the permanent impairment is against the weight of the evidence and is not supported by 

forensic medical reports, and that the AMS has created a second injury arising out of the 

redundancy. He argued that the AMS failed to set out findings of material facts and did not 

explain why he “severed” the impairments between the 2015 injury and the redundancy. 

However, the MAP held that the AMS had not, in effect, created a second injury arising out 

of the redundancy. Rather, he observed that the psychiatrists’ reports indicated some 

disagreement about the nature of the appellant’s psychiatric condition and whether it was 

strictly work-related and that the impact of the redundancy was highlighted in several 

reports. He held that significant weight must be given to the objective evidence and stated: 

…There was a subsequent injury, namely Mr Temelkov’s redundancy which he 

perceived as forced rather than voluntary. This clearly caused some distress and 

was quite significant. In terms of time-line of seeking help, the approximate factor of 

the redundancy cannot be overlooked. It would appear that Mr Temelkov began 

seeking mental health assistance soon after the redundancy rather than the March 

2015 injury. In my opinion, both factors are of equal importance… the redundancy 

was responsible for 50% of the whole person impairment. 

The MAP agreed with the AMS’ comments about the psychiatric evidence and held that 

the 50% deduction for the effects of the redundancy is not against the weight of the 

evidence. The AMS did not need to consider if the redundancy aggravated the 2015 injury, 
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because determination of injury is for the Commission only, but there was no evidence that 

the redundancy formed part of a chain of causation from the accepted injury on 20 March 

2015 to the current whole person impairment. It concluded: 

99. The Appeal Panel finds the AMS disclosed his reasoning path and provided more 

than adequate reasons to conclude that the proportion of the permanent impairment 

contributed to by the redundancy is 50%, and can find no error in this. 

Accordingly, the MAP confirmed the MAC.  

 


