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JUDGE PHILLIPS’ DECISIONS IN RSM BUILDING SERVICES PTY LTD V 
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T/AS TAFE NSW V WHITTON ARE THE SUBJECT OF APPEALS. WIRO 

WILL REPORT ON THE COURT OF APPEAL’S DECISIONS IN DUE 
COURSE. 

 
Court of Appeal Decisions 

A worker with highest needs is entitled to compensation under s 38A WCA 
even where the amount payable under s 37 WCA is deemed to be “zero”. 

Hee v State Transit Authority of New South Wales [2019] NSWCA 175 – White JA & 

Simpson JA (Meagher JA dissenting) – 17 July 2019 

Background 

On 17 October 2013, the appellant injured his cervical spine at work. On 22 August 2016, 

the insurer agreed to make weekly payments based upon PIAWE of $1,391.35 per week, 

from 21 January 2014 to 31 May 2014, under ss 36 and 37 WCA. On 9 March 2017, a 

Complying Agreement evidenced 34% WPI (cervical spine) as a result of the work injury. 

On 17 March 2017, the appellant claimed continuing weekly payments from 17 October 

2013 under s 38A WCA, at the rate of $788.32 per week, as he was a worker with highest 

needs. However, in WCC proceedings he claimed such payments from 1 June 2014. 

On 27 October 2017, the Senior Arbitrator issued a COD, which determined that the 

appellant resumed his full pre-injury duties on 1 June 2014 and that his actual earnings 

since then exceeded 95% of PIAWE (s 37 WCA) and that he was not entitled to weekly 

payments under s 38A WCA. He entered an award for the respondent.  
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The appellant appealed, but on 26 February 2018, President Judge Keating confirmed 

the Senior Arbitrator’s determination. The appellant then appealed to the Court of Appeal. 

Court of Appeal.  

White JA identified the issues on appeal and expressed his conclusions as follows: 

• Whether the appellant is necessarily entitled to some payment under s 38A WCA if 

he suffered a partial incapacity within the meaning of s 33 WCA (he not being entitled 

to weekly compensation benefits under ss 36 and 37)? 

His Honour agreed with Meagher JA, that the appellant was not entitled to payments 

under s 33, as in the case of partial incapacity a worker is only entitled to 

compensation under some other provision of the WCA that so provides.  

• Whether the Arbitrator determined that the appellant was able to return to work in his 

pre-injury employment within the meaning of the definitions of “current work capacity” 

and “no current work capacity” in s 32A WCA?  

His Honour held that such a determination requires a finding not only that the 

appellant returned to his full pre-injury duties, but that he was able to do so to the 

same extent as he was able to fulfil those duties before his injury, and the Arbitrator 

did not make that determination. 

• Whether the President made such a determination on appeal from the Arbitrator?  

His Honour held that the apparent finding by the President to this effect would only 

be relevant if he had found an error of fact, law or discretion by the Arbitrator and 

that no different decision should be substituted because the appellant was able to 

work in his pre-injury employment. The President erred in law in deciding that the 

Arbitrator found that the appellant had returned to his pre-injury employment.  

• Whether the appeal should be dismissed because the appellant was not entitled to 

weekly compensation payments under ss 36 or 37 WCA?  

His Honour stated: 

90. Reading s 38A literally, it must be decided whether Mr Hee was not able to 

return to his pre-injury employment, meaning that he was not able to return to 

his full duties to the same extent as he had been able to perform them before 

his injury, and if so, whether the compensation payable to him under s 37 

(being the relevant provision) was less than $788.32. The answer to the second 

question is “yes” because the amount payable to him would have been less 

than zero and that would be taken to be the amount. 

91. On a literal construction, if the requisite finding of fact that Mr Hee was not 

able to return to his pre-injury employment were made in the Commission, then 

Mr Hee would be entitled to the benefits claimed under s 38A, notwithstanding 

that he was not entitled to weekly compensation benefits under ss 36 or 37. 

(Whether absence of entitlements to benefits under s 38 would preclude an 

entitlement to benefits under s 38A was not the subject of submissions)… 

His Honour held that nothing in the text of s 38A states that the right of a worker with 

highest needs to receive the amount payable under s 38A depends upon their 

earnings. He stated: 

103. Section 38A achieves the result that workers with highest needs will 

receive at least $788.32. if a worker with highest needs and no current work 

capacity were earning less than $985 (as adjusted), his or her compensation 

payments would be topped up under s 38A to $788.32 (as adjusted). 
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104. The curious results illustrated above arise because the benefits payable 

under s 38A are not adjusted by reference to an injured worker’s other earnings 

but by reference to the amount of weekly payments of compensation payable 

to the worker. The less compensation payable, because of higher post-injury 

earnings, the greater are the benefits available under s 38A to a worker with 

highest needs. The result contended for by Mr Hee is consistent with that 

outcome. 

105. This may well not be what Parliament intended… 

107. The construction for which Mr Hee contends may well be said to give rise 

to a perverse outcome. But it is consistent with the perversity inherent in the 

statutory scheme as illustrated above… 

His Honour stated that some re-writing of s 38A would be required to confine its 

operation to a floor of workers of highest needs who are on low wages in accordance 

with the stated policy, but this “goes well beyond the legitimate scope of judicial 

interpretation”.  

Accordingly, he remitted the matter to the Commission, constituted by a Presidential 

member, to determine whether or not the appellant returned to his pre-injury 

employment within the meaning of the definitions of “current work capacity” and “no 

current work capacity” in s 32A.   

Simpson AJA agreed with the orders proposed by White JA but expressed her own 

conclusions, as follows (emphasis added): 

165. The ultimate question is the proper construction of s 38A. Unless the 

construction advanced by Mr Hee is correct, there is no utility in remitting the matter 

to the Commission. That is because it is accepted on all sides that, on the application 

of the formula prescribed by s 37 (2), no amount would be “payable” to Mr Hee under 

that subsection. If, as he asserts, an amount of “zero” is an “amount payable”, then, 

if it is found that he had “current [that is diminished] work capacity”, the Commission 

would be obliged to determine in his favour that he was entitled to a weekly payment 

of $788.32, regardless of his current earnings. If, on the other hand, the construction 

adopted by the President is correct, then, even if he is found to be a “worker who has 

current [diminished] work capacity”, s 38A does not operate to entitle him to payment. 

That is because there is no amount of weekly payments “payable” under s 37 (2). 

166. As the Judgment of White JA demonstrates, either construction is apt to 

give rise to anomalies. In some respects, Mr Hee’s argument is an unattractive 

one. If his construction of s 38A is correct, he will be the recipient of an 

unwarranted windfall - $788.32 per week, in addition to his current weekly 

earnings, in circumstances where his loss of income is not such as to entitle 

him to payment under s 37 (2). … 

168. The words in the Explanatory note and the Minister’s Second Reading Speech 

are a powerful indicator that the intention was to create an entitlement that took into 

account the post-injury earnings of the claimant worker. Those words were not 

enacted. The task of this Court is to construe the legislation as it is enacted. 

The literal construction is as contended for on behalf of Mr Hee. The words 

omitted cannot be inserted by judicial decree.  

169. An alternative approach is to treat s 33 as a preclude to ss 36-38, which sections 

then amplify the entitlement and specify the method of calculation of the payments 

contemplated by s 33. But to adopt that construction would be to read into s 33 

words that the legislature did not enact. 
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170. The conundrum in this debate is the meaning of s 35 (2) which is, to say the 

least, obscure. Section 35 (2) does not provide that “zero” is an “amount”. It deals 

with amounts that are less than zero which are then to be treated as “zero”. In fact, 

that is precisely what the application of the s 37 (2) formula to Mr Hee’s pre- and 

post-injury earnings yields. By reason of s 35 (2), Mr Hee’s entitlement is to be treated 

as “zero”. That is the amount payable under s 37 (2), and the amount to be taken 

into account for s 38A purposes. 

171. I appreciate that this result may well not be what the legislature intended. 

It is the consequence of what it enacted. 

172. The construction to which I have come is not to be treated as any conclusion 

that Mr Hee is entitled to payment under s 38A. That, as indicated above, will depend 

on findings of fact not yet made. The analysis has been necessary to determine what 

order should be made following the conclusion that neither the Arbitrator nor the 

president addressed the case advanced on behalf of Mr Hee, and the necessary fact-

finding exercise was not undertaken. 

Meagher JA (dissenting) held that the President’s conclusion that the Arbitrator made 

findings as to the appellant’s capacity to return to his pre-injury employment in the context 

of determining his “work capacity” may have involved error. However, that error is not the 

subject of grounds of appeal 2 or 6, which are directed at securing a finding that the injury 

resulted in “partial incapacity” under s 33, entitling the appellant to the benefit of s 38A. 

However, any such error could not be material to the outcome of the appellant’s case, 

which was that he was entitled to the benefit of s 38A if his injury resulted in “partial 

incapacity” and regardless of whether he was entitled to a determination under s 37 as a 

worker with “current work capacity”. He therefore held that the appeal should be dismissed 

irrespective of whether grounds 2 and 6 are upheld.  

 


