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RECOMMENDATION FOLLOWING AN APPLICATION FOR REVIEW OF 

THE INSURER’S WORK CAPACITY DECISION PURSUANT TO SECTION 

44(1)(c) OF THE WORKERS COMPENSATION ACT 1987. 

 

 

SUMMARY: 

 

a. The application for procedural review is dismissed. 

 

b. The applicant is to be reinstated to her weekly payments at the rate 

applicable prior to 25 August 2015. 

 

c. The payments are to be back-dated from 25 August 2015 in 

accordance with clause 30 Schedule 8 to the Workers 

Compensation Regulation 2010. 

 

d. Such payments are to continue until the receipt of this 

recommendation. 

 

Introduction and background 

 

1. The applicant seeks procedural review of a work capacity decision made 

by the Insurer on 15 May 2015.  The decision informed the applicant that 

her weekly payments of compensation would be reduced to $211.71 per 

week from 25 August 2015.  The applicant sought internal review on 20 

May 2015 and the Internal Review Decision was dated 18 June 2015.  

That decision confirmed the original work capacity decision. 

 

2. The applicant applied to the Authority for Merit Review and they 

delivered findings and recommendations dated 11 August 2015.  The 

Authority made a finding which was consistent with the work capacity 

decision. 

 

3. The applicant then made application to this office dated 24 August 2015.  

I am satisfied that the applicant has made the application for procedural 

review in the proper form and within time. 

 

4. On 22 July 1999 the applicant suffered injury to her cervical spine and 

right elbow when she fell in the course of her employment as a banking 
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officer.  At the time of the work capacity decision the applicant was 

performing suitable duties with a different employer for 22.8 hours per 

week and in receipt of weekly payments of compensation.  

 

5. The applicant had previously sought procedural review of a work 

capacity decision dated 29 November 2013.  The applicant was 

successful and the work capacity decision was set aside by an earlier 

recommendation of this office.1 

 

6. Section 44A of the 1987 Act provides that a work capacity assessment 

must be conducted in accordance with the WorkCover Work Capacity 

Guidelines (Guidelines). 

 

Submissions by the applicant 

 

7. Section 44(1) (c) of the Workers Compensation Act 1987 (the 1987 Act) 

states that this review is “only of the insurer’s procedures in making the 

work capacity decision and not of any judgment or discretion exercised 

by the insurer.” The applicant has applied for a procedural review. 

 

8. The applicant has requested a procedural review and has made the 

following submissions: 

 

 The reduction in her weekly payments of compensation has 

caused her mortgage stress. 

 

This is a review of the procedures undertaken by the insurer in 

making a work capacity decision.  I have no discretion to consider 

the financial position of the applicant.  This submission is not 

relevant to procedural review. 

 

 The amendments should not be retrospective in respect of people 

who have previously gone to Court and received a decision in 

their favour. 

 

As indicated above I am unable to consider the applicant’s 

specific position and I can only have regard for whether the 

insurer has followed the correct procedures in making the work 

                                            
1
 Reported and numbered as 22114 
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capacity decision.  Whether the amendments to the legislation 

are fair or unfair are not submissions relevant to procedural 

review. 

 

 The applicant submits that the title in the work capacity decision 

only refers to Section 54 of “the Act” when it should refer to the 

Workers Compensation Act 1987. 

 

I note that the title of the work capacity decision is “Re: Work 

Capacity Decision under Section 43(1) of the Workers 

Compensation Act, 1987 (The Act) and notice of termination or 

reduction of payment of weekly compensation under section 54 of 

The Act.” 

 

After referring to the full title of the Workers Compensation Act 

1987 the insurer has placed in parentheses “the Act”.  This notes 

that each time the insurer refers to “the Act” thereafter they are 

actually referring to the Workers Compensation Act 1987.  This is 

not a procedural error. 

 

 The applicant submits that that she cannot locate in the Act a 

statement that “Work capacity decisions for Claims made prior to 

1/10/12 have to occur during 2015”. 

 

I note that Clause 17 of Schedule 8 of the Workers Compensation 

Regulation  2010 (“the Regulations”) noted that a period ending 

31 August 2015 was prescribed for decisions under Clause 8(2) 

of Part 19H of Schedule 6 of the 1987 Act meaning that the 

insurer must make a work capacity decision by that date.  Whilst 

the requirement to perform a work capacity decision was not 

contained in the Act it was contained in the Regulations. 

 

 The applicant submits that the notice advising of the reduction of 

her compensation payments stating “notice of termination or 

reduction of payment of weekly compensation under section 54 of 

the Act” is incorrect because it was incorrect in her previous work 

capacity decision. 
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In the work capacity decision which is the subject of this review 

the insurer has corrected the error made in the earlier work 

capacity decision by advising the applicant that it was her weekly 

payments that were ceasing or reducing.  In the earlier decision 

the insurer incorrectly referred to “…notice of reduction or 

cessation of wages under section 54...”  The insurer has 

corrected the previously made error and I do not accept the 

applicant’s submission on this occasion.  

 

 The applicant submits that she only works 22.5 hours rather than 

the nominated 22.8 hours.   

 

This is a submission which is relevant to merit review and not 

procedural review. 

 

 The applicant submits that she has only received 823 weeks of 

compensation payments rather than the 1087.92 stated in the 

work capacity decision.   

 

This is an issue for merit review.  However, it is noted that in any 

event the applicant is still placed in the same entitlement period 

which is for workers who have received weekly payments of 

compensation in excess of 130 weeks.  

 

 The applicant submits that no mention is made of the special 

conditions & requirements under Section 38(7) of the Workers 

Compensation Act 1987. 

 

It is noted that the insurer has reproduced Section 38(7) at page 

4 of the decision.  I do not accept the applicant’s submission. 

 

 The applicant submits that the use of the phrase “recurrence of 

injury” in respect of her entitlement to medical expenses does not 

make sense as the injury is permanent.   

 

It is noted that as the applicant’s weekly payments of 

compensation are continuing, and should this remain the case, 

her entitlement to reimbursement for medical expenses will 

continue.  In the context of the paragraph and the work capacity 
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decision the insurer is referring to a recurrence/aggravation of the 

injury requiring medical treatment and informing the applicant she 

will require pre-approval of such medical treatment should the 

necessity arise.  I do not accept the applicant’s submission that 

the use of the word “recurrence” is a procedural error. 

 

 The applicant submits that the insurer has not advised her that 

her entitlement to medical expenses will cease after twelve 

months. 

 

The insurer has not advised the applicant that her entitlement to 

medical expenses will cease after twelve months as it will not.   

 

 The applicant submits that there is no mention of documents 

being provided on request from the insurer as per Guideline 

5.3.2. 

 

At page 5 of the decision the insurer advises the applicant that 

they will provide any document upon request.  The applicant’s 

submission is not accepted. 

 

Submissions by the Insurer 

 

9. The Insurer made no submissions in response to the application. 

 

The Decision 

 

10. The relevant Guidelines were dated 4 October 2013 and came into 

effect on 11 October 2013. 

 

11. Guideline 5.3.2 requires the insurer to advise the applicant of the date of 

the work capacity assessment.  The insurer informed the applicant that a 

work capacity assessment commenced on 17 April 2015 and was 

completed on 15 May 2015.  The applicant was informed of the work 

capacity decision by letter dated 15 May 2015.  The insurer has 

complied with the Guideline. 

 

12. The same Guideline requires the insurer to explain the relevant 

entitlement periods.  The insurer has informed the applicant that she has 
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received 1087.92 weeks of compensation payments and as a result her 

ongoing entitlements will be subject to the provisions of Section 38 of 

the 1987 Act.  The insurer advises of the relevant Section 38(7) at page 

4 of the decision. 

 

13. In accordance with Section 32A and Section 43(1)(b) of the 1987 Act the 

insurer has determined that the role the applicant is presently performing 

is suitable employment.  It was noted that at the time of the decision the 

applicant was performing these duties and the nominated treating doctor 

had provided approval and certified the applicant had capacity to work 

7.6 hours per day 3 days per week.  In making this decision the insurer 

has complied with the legislation and the Guidelines.   

 

14. In accordance with Section 43(1)(a) of the 1987 Act the insurer has 

determined that the applicant has the capacity to work 22.8 hours per 

week.   The insurer has complied with the legislation and Guidelines. 

 

15. The insurer determined in accordance with Section 43(1)(c) that the 

applicant is able to earn $576.61 per week.  This is the amount the 

applicant was earning in accordance with the pay slips from her present 

employer. 

 

16. As the applicant had returned to suitable employment and was working 

and earning to her determined capacity the applicant’s ongoing 

entitlements are subject to Section 38(7) of the 1987 Act.  The insurer 

has provided the algorithm at pages 4 and 5 of the work capacity 

decision. This algorithm determined that the applicant’s ongoing 

entitlement is $211.71 per week.  The insurer has complied with the 

legislation and the Guidelines. 

 

17. Guideline 5.3.2 also requires the insurer to advise the date when the 

decision takes effect.  Section 54(2)(a) of the 1987 Act requires at least 

three months and four working days’ notice be given if payments are 

being reduced or ceased having regard to Section 76(1)(b) of the 

Interpretation Act 1987.  In this decision the Insurer has referenced and 

explained both sections of each piece of legislation.  As a result the 

applicant was advised that her payments would reduce from 25 August 

2015.  This is the required notice period.  The Insurer has complied with 

the legislation and the Guidelines. 



 

 

 
Page 7 of 8 

 Level 4, 1 Oxford Street, Darlinghurst NSW 2010 
T: 13 9476 
contact@wiro.nsw.gov.au  
www.wiro.nsw.gov.au 

 

18. Pursuant to Guideline 5.3.2 the insurer is to advise the applicant of the 

impact the decision has on her entitlement to medical and related 

treatment expenses.  The insurer informed the applicant that as her 

entitlement to weekly payments is ongoing she is still entitled to ongoing 

medical and related treatment expenses.  The insurer has complied with 

the legislation and the Guidelines. 

 

19. The decision of the insurer dated 15 May 2015 has displayed a careful 

consideration of the requirements of the Guidelines and legislation. 

 

Finding  

 

20. There are no procedural errors identifiable in the decision.  The insurer 

has complied with the Guidelines and relevant legislation.  

 

The Stay 

 

21. Clause 30 Schedule 8 of the Workers Compensation Regulation 2010 

operates to stay the decision that is the subject of the review and 

prevents the taking of action by an insurer based on the decision while 

the decision is stayed. 

 

RECOMMENDATION 

 

22. The application for procedural review is dismissed. 

 

23. The applicant is to be reinstated to her weekly payments at the rate 

applicable prior to 25 August 2015. 

 

24. The payments are to be back-dated from 25 August 2015 in accordance 

with clause 30 Schedule 8 to the Workers Compensation Regulation 

2010. 

 

 

25. Such payments are to continue until the receipt of this recommendation. 

  

 

Tracey Emanuel 
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Delegate of the Workers Compensation   

Independent Review Officer  

28 September 2015 


