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RECOMMENDATION FOLLOWING AN APPLICATION FOR REVIEW OF 

THE INSURER’S WORK CAPACITY DECISION PURSUANT TO SECTION 

44BB(1)(c) OF THE WORKERS COMPENSATION ACT 1987. 

 

 

 

SUMMARY: 

 

a. The application is dismissed. 

 

Introduction and background 

 

 

1. The applicant suffered injury to his left shoulder and right elbow on or 

about 13 January 2016 in the course of his employment as an asbestos 

remover. The insurer accepted liability and commenced weekly 

payments. Having returned to work on ‘suitable duties’ the applicant 

asserts that he later developed carpal tunnel syndrome. The insurer has 

not accepted this claim and has served a section 74 Notice to that effect. 

Accordingly, the alleged carpal tunnel injury can form no part of the 

current review process. 

 

2. The applicant seeks procedural review of a Work Capacity Decision 

made by the Insurer on 22 May 2017.  The Decision was made at a time 

when the applicant had returned to work for 40 hours per week, earning 

an amount in excess of his pre-injury earnings. He had been earning 

more than his PIAWE and therefore suffering no economic loss since 3 

March 2017.  The Insurer informed the applicant that he had received 54 

weekly payments, bringing him into the second entitlement period 

covered by section 37, and that his entitlement to weekly payments of 

compensation would formally cease from 22 May 2017.   

 
3. An internal review on 19 June 2017 reached the same conclusion.  

 

4. The applicant sought Merit Review from the Authority and the Authority 

delivered its Findings and Recommendations dated 27 July 2017.  The 

Authority made findings that: (i) the applicant has capacity to work for 40 

hours per week; (ii) employment as a business analyst/research and 

development manager constitutes “suitable employment” as defined in 
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section 32A; and (iii) he has an entitlement to weekly payments 

calculated at “nil.”  

 
5. The Authority excused itself from making a consequential 

recommendation.  

 

6. An application to this office for procedural review was received on 08 

August 2017. I am satisfied that the application has been made within 

time and in the proper form. 

 

Submissions by the applicant 

 

7. Section 44BB(1)(c) of the 1987 Act states that this review is “only of the 

insurer’s procedures in making the work capacity decision and not of 

any judgment or discretion exercised by the insurer.” The applicant has 

provided the submissions, accurately summarised by the Insurer as 

follows: 

 

  
1. The applicant submits that since March 2017 he has held concerns about being 

upgraded to suitable duties, from 0 hours per week to 40 hours per week. He states he 
was being paid 40 hours per week when he was actually working 16-25 per week.  

 
2. The applicant states his concerns about his left and right arm weren’t taken into account 

during the case conference and despite ongoing investigations a work capacity 
assessment was commenced on the 12 May 2017 and a decision made without knowing 
the outcome of the investigations.  

 
3. The Insurer delayed the approval of steroid injections and nerve tests and only approved 

these after the work capacity decision was made, and did not allow the new information 
to be taken into account in the assessment process. 

 
4. The applicant states he was forced to make a new claim for injuries although they relate 

to his suitable duties and that the Insurer did not acknowledge the new injuries once 
diagnosed.  

 
5. The applicant states the IMC appointment was in relation to his carpal tunnel and he was 

not advised it would be used in the Merit review application. If he had known this he 
would have requested 10 days notice before the appointment and not agreed to attend 
with only 2 days notice.  

 
6. The applicant states he has held objections to his WorkCover certificate of capacity and 

Return to Work plan and has been forced to work in pain since April. 
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8. I am only able to review the procedures used by the Insurer in making 

this Work Capacity Decision.  The conduct of an Insurer involving the 

general management of a claim is not within the bounds of section 44BB 

review.  

 

9. Referring specifically to the submissions as set out above, the section 

74 Notice filed in relation to the alleged carpal tunnel injury is sufficient 

to dispose of submissions 4 and 5.  

 
10. Given that a work capacity decision may be made “at any time,” the 

issue sought to be traversed in submissions numbered 2 and 3 is ill-

conceived and must fail.  

 
11. The issues raised at numbers 1 and 6 both clearly go to the merits of the 

case and therefore cannot be considered in the course of procedural 

review. 

 

Submissions by the Insurer 

 

12. The Insurer has provided submissions in reply, however, for the reasons 

appearing at paragraphs 8-11 supra, nothing is to be gained by 

repeating them and analysing them here.  

 

 

Decision 

  

13. Section 44A of the Workers Compensation Act 1987 (1987 Act) provides 

that a work capacity assessment must be conducted in accordance with 

the Guidelines.  

 

14. The relevant Guidelines for the purposes of section 44A are the 

Guidelines for claiming workers compensation which came into 

effect on 1 August 2016. They replaced the previous Guidelines. 

 
15. The applicant was given “fair notice” of the impending decision and an 

opportunity to provide further evidence. While the applicant disputes 

this, the Insurer has provided date-stamped file notes of two telephone 

conversations, both dated 1 May 2017 (i.e. 21 days prior to the date of 

the work capacity decision) discussing the impending work capacity 

assessment and decision-making process. In the course of the 
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conversations the applicant raised his objections to the decision being 

made prior to further medical evidence following a medical attendance 

on 18 May 2017 and suggesting that the Insurer obtain his pre-

employment medical report from his employer. The applicant raised the 

possibility of a future shoulder replacement. He was advised by the 

insurer that it could consider the report from his treating doctor since 18 

may pre-dated the proposed date of the decision.  

 
16.  Due to earning more than his PIAWE, the applicant had not been in 

receipt of weekly payments from the Insurer since 3 March 2017. 

Therefore notice under section 54(2)(a) was not required.  

 
17. Decisions under section 43(1)(a)-(e) were set out and fully explained. 

 
18. Sections 59A(2) and (3) were clearly and correctly explained. Given that 

the applicant has made no claim for Whole Person Impairment (WPI) 

and has served no assessment of WPI on the Insurer,  the Insurer 

correctly advised that he will continue to be entitled to pre-paid medical 

expenses for up to two years from the date of cessation of weekly 

payments. 

 
19. Suitable work was identified and the reasoning fully set out. The 

Authority in conducting a merit review concurred with the suitability of 

the identified work. 

 
20. Recent medical reports, including reports of the applicant’s treating 

doctor, were considered and discussed in the course of the decision. 

 
21. No procedural errors can be identified in the decision. 

 

Finding  

 

22. Under the legislation the Insurer can make an assessment of the 

applicant’s work capacity and then a decision about that work capacity. 

The Insurer has done so in this case and has fully complied with the 

statutory requirements. Accordingly the Work Capacity Decision must be 

found to be validly made.  

 

RECOMMENDATION 
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23. The application is dismissed. 

  
Wayne Cooper 

Delegate of the Workers Compensation   

Independent Review Officer  

08 September 2017 


